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 “Therefore, as part of the  
 Sustainable Development  
 Goals, we must promote policy  
 coherence between the economic,  
 financial and trade systems and  
 environmental sustainability,  
 including the climate change  
 agreement.”

Ban Ki-moon, former UN Secretary-General1 
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Chapter 1 sets up the scene by arguing that we need to mobilize the global 
trade regime to achieve the objectives of the Paris Climate Agreement.

Although the trade and climate regimes have different aims and organization, 
they have many common features. There are provisions in both regimes that 
mandate mutual support between them.

Trade affects the environment (and the climate) through scale, composition, 
technique, and direct effects. Even if the primary concern of the trade regimes 
is not to ‘solve’ climate change, trade should be an obstacle to effective climate 
action. In fact, trade policy could make significant contributions to climate 
action. Vice versa, climate change can also affect international trade flows.

Chapter 2 assesses eight key linkages between trade and climate change 
policies:

• Climate response measures: these are measures put into place to address 
climate change that can have an impact on the social and economic 
development of other countries. The UNFCCC hosts an “improved forum on 
the impact of the implementation of response measures”. This forum covers 
two areas: (a) economic diversification and transformation and (b) just 
transition of the workforce and the creation of decent work and quality jobs. 
This forum is expected to also consider trade-related impacts of climate 
policies.

• Fossil fuel subsidies: these subsidies can encourage wasteful consumption 
of fossil fuels. The trade system, including the World Trade Organization 
(WTO) as well as regional and bilateral trade agreements, could play a role 
in reforming fossil fuel subsidies.

• Trade in climate-friendly technologies: Removing tariffs and other 
barriers to trade in environmental goods and services can support the 
global expansion of renewable energy, recycling, organic agriculture, and 
other green activities. 

• Green procurement: Governments are major buyers of goods and services. 
For green procurement, governments could incorporate environmentally 
friendly criteria when selecting suppliers and act as a “lead buyer” for 
innovative low-carbon products that are not yet commercially viable. Policies 
such as local content requirements and “offsets” to actively support domestic 
firms and integrate them into value chains can have an impact on trade. 

• Border carbon adjustments (BCAs): BCAs are trade-related policy 
instruments that ‘level the playing field’ between domestic products (on 
which a carbon price must be paid) and imported products. The risk that 
outside nations retaliate against a BCA and introduce trade barriers has to 
be balanced against the risks of climate change. Most legal scholars argue 
that BCAs could be designed in a way compatible with the rules of the WTO.

• Climate-aligned aid-for-trade: The Aid for Trade (A4T) initiative at the 
WTO aims at supporting developing countries in realising welfare gains 
from trade liberalisation and to compensate them for challenges arising 
from the implementation of trade agreements. Donors could advance 
climate goals through A4T by mainstreaming climate across the objectives 
and key pillars of A4T; promoting projects that are linked to climate 
change; and ensuring that developing countries can meet supply chain 
conditionalities, sustainability standards, and other measures. Capacity 
building on the trade-climate nexus will be vital to the engagement of 
developing countries in climate and trade discussions.

 Executive summary 
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• Free trade agreements (FTAs): The language in FTAs on environment is 
generally vague and aspirational and focused on member states’ obligations 
to enforce their domestic environmental laws effectively. However, FTAs 
have the potential to complement multilateral climate governance. In a 
new generation of FTAs, there has been a clear expansion of environment-
related language. 

• International transport: Transport is essential for trade. Progress among 
smaller groups of stakeholders on a sectoral deal on climate change 
and international transport can be a building block towards a global, 
comprehensive deal. Some progress has been made on climate measures 
by the International Maritime Organization (IMO) and International Civil 
Aviation Organization (ICAO) but these commitments will need to be 
strengthened.

Chapter 3 then systematically assesses five groups of policy options for 
making trade more supportive of climate action: 

Group 1. Legal changes at the WTO 
Option 1A. Amendment of WTO agreements to address potential conflicts 
between the trade regime and climate action.
Option 1B. A WTO climate waiver that would enable WTO members to 
impose trade-restrictive measures that are in line with Paris Agreement 
obligations, based on the amount of carbon used or emitted in making the 
products concerned. It would enable members of the WTO to lawfully take 
measures that, without the waiver, might be found to be violating WTO law. 
Option 1C. Adopting an authoritative interpretation of WTO provisions. 
WTO Members could agree that certain measures pursuing climate 
change objectives or measures implementing the Paris Agreement and 
other climate policies are consistent with certain provisions of the WTO 
Agreements. An authoritative interpretation of Article XX of the GATT (on 
exceptions to WTO agreements for environmental reasons) could be a way 
forward in the longer term. 
Option 1D. A temporary ‘peace clause’ for trade-related climate measures 
could commit WTO members to wait before challenging national climate 
measures, or refrain from using countermeasures that restrict trade or 
otherwise have trade effects in WTO dispute settlement.

Group 2. Procedural changes in institutions and practices
Option 2A. Ensuring expertise on climate change in WTO dispute settlement 
Option 2B. Including mandatory climate-related impact assessments in 
the WTO’s Trade Policy Review Mechanism (TPRM), which is the WTO’s 
central surveillance system of national trade policies. Trade Policy Reviews 
(TPRs) for example could survey the impact of national environmental 
requirements on free trade and the impact of international trade 
agreements on national ecological interests and policies. 
Option 2C. Enhancing coordination between the WTO and UNFCCC through 
more intensive use of existing forums. Deliberations on response measures 
in the climate regime must be reframed by coordination between the trade 
and climate regimes to avoid a collision between these regimes. This could be 
achieved through more effective use of the existing forums, such as the WTO 
Committee on Trade and Environment and the UNFCCC’s ‘Improved Forum 
on the Impact of the Implementation of the Response Measures’. 
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Group 3. Actions under plurilateral and regional trade agreements 
Option 3A. Intensifying efforts under plurilateral approaches in the WTO 
could offer scope for a group of like-minded WTO Members to move ahead 
and agree on common rules addressing certain areas at the intersection 
of trade and climate change. A plurilateral initiative that has significant 
potential and has also made some concrete progress is the Environmental 
Goods Agreement (EGA) which can help disseminate climate-related 
technologies. The EU’s “WTO Trade and Climate Initiative” could revive 
talks on liberalizing trade in climate-friendly technologies. 
Option 3B. Including strong, climate-friendly provisions in FTAs either 
as part of the main text or as a side-agreement. Many FTAs now include 
chapters and provisions relating to the environment, although even 
the most recent provisions remain rather weak and would need to be 
upgraded.

Group 4. Border carbon adjustments (BCAs) 
Option 4A. Amending WTO rules for BCAs to explicitly allow BCAs. 
Option 4B. Adopting a waiver for BCAs could reduce legal uncertainty 
around BCAs. A waiver could set out criteria and design principles for BCAs 
to ensure a more harmonised application and would open up a series of 
opportunities for the trade system to support climate action. 
Option 4C. Adopting an authoritative interpretation of relevant WTO 
Agreements to allow BCAs. Such an authoritative interpretation could, for 
instance, declare that BCAs are consistent with obligations under the WTO 
Agreement.
Option 4D. Agreeing on a ‘peace clause’ for BCAs that would make WTO 
Members wait before challenging a BCA under the WTO dispute settlement 
system or using countermeasures against the imposition of a BCA. A 
peace clause could also be used to suspend the application of a BCA for a 
specified period of time, during which affected trade partners could enter 
into negotiations on how to strengthen climate action so that the BCA is not 
required. 

Group 5. Fossil fuel subsidy reform through the trade system 
Option 5A. Enforce existing trade rules through litigation and trade 
remedies. A main shortcoming is that enforcement of existing rules would 
only be able to adjust for trade distortions that are caused by fossil fuel 
subsidies and not climate impacts.
Option 5B. Promote technical assistance and capacity building to support 
developing countries in identifying, measuring, evaluating, and reforming 
fossil fuel subsidies. 
Option 5C. Enhance transparency and notification of fossil fuel subsidies 
under the WTO Agreement on Subsidies and Countervailing Measures 
(ASCM). WTO members could mandate a full disclosure of fossil fuel 
subsidies under WTO rules and improve the existing WTO subsidies 
notification mechanism. Members could also agree to systematically use 
the Trade Policy Review Mechanism (TPRM) of the WTO to enhance the 
visibility and transparency of fossil fuel subsidies.
Option 5D. Introduce pledges and follow up through reporting and 
review. Governments could make (non-binding) pledges to eliminate or 
progressively reduce their fossil fuel subsidies and agree to report progress 
and review each other’s progress. 
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Option 5E. Include references to fossil fuel subsidy reform in free trade 
agreements. 
Option 5F. Place the issue of fossil fuel subsidies on the agenda of the WTO 
Committee on Trade and Environment and TESSD. 
Option 5G. Provide supplementary interpretation of WTO rules and 
mechanisms, and thereby clarify their applicability to fossil fuel subsidies. 
Clarifying multilateral interpretations can inform the application of the 
rules in dispute settlement. 
Option 5H. Change existing rules—expand the category of prohibited 
subsidies to include measures that encourage the exploration, production, 
and use of fossil fuels. This would make it easier for WTO members to 
challenge fossil fuel subsidies within the WTO system.
Option 5I. Negotiate a legal framework specifically targeted at disciplining 
fossil fuel subsidies based on their effects on the climate, rather than on 
trade. (A subset of) WTO members could negotiate a new legal framework 
that uses additional carbon emissions expected to be caused by fossil fuel 
subsidies as the threshold for their discipline. 
Option 5J. Adopt a political declaration on fossil fuel subsidies in which 
WTO Members, or a subset thereof, agree to continue discussing fossil fuel 
or wider energy subsidies.

Chapter 4 then investigates the rationale, benefits, and challenges for 
climate clubs. 

Multilateral cooperation on climate change has a number of drawbacks, 
including the need for consensus between countries that have different 
objectives, needs, and ambitions and blockage by big fossil fuel exporters. This 
is not to say that there have been no useful outcomes from cooperation that has 
occurred under the UNFCCC and other global fora (e.g., on emissions data and 
financial mechanisms). Still, there is a substantial risk that the Paris Agreement 
by itself will provide insufficient results to prevent runaway climate change.

‘Climate clubs’ can help make faster and deeper progress than the full United 
Nations membership, for example on implementing the policy options explored 
in Chapter 3 of this report. As complements to the UNFCCC, climate clubs could 
bring together groups of countries, and possibly non-state actors, to work together 
on a specific climate issue exchange for benefits that can be shared among 
themselves and excluded from non-members. Through their unique incentive 
structure built around these so-called exclusive “club goods,” climate clubs can 
help incentivise participation, ensure compliance, deter free-riding, and scale up 
ambition. Defining the relationship of climate clubs to the UNFCCC could become 
an important issue in the ongoing climate negotiations.

Five functions that climate clubs could fulfil are: (i) entice reluctant countries 
to do more; (ii) design smarter BCAs; (iii) craft conditional commitments and 
promises; (iv) craft and demonstrate technology strategies; and (v) help countries 
adapt to climate change.

While some may fear that climate clubs may undermine the multilateral climate 
response, competition from climate clubs as designs that are complementary to 
the UNFCCC process may actually result in more effective climate responses. 

Four criteria that would make a climate club transformational are (i) an 
ambitious vision; (ii) clear conditions for membership; (iii) significant benefits 
provided to members; and (iv) a pathway to start now and expand over time.

In a climate club, revenues from carbon taxes and tariffs could, also or alternatively, 
be distributed to domestic groups that are in need or to outside developing nations, 
supporting climate adaption and climate transformation processes. 
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Chapter 5 explores in more detail how carbon market clubs could function 
and what the trade considerations would be for such clubs. 

Market-based instruments such as carbon taxes and emissions trading systems 
(ETSs) are generally seen as cost-efficient and effective measures to reduce 
emissions. ETSs could be linked up to drive more efficient allocation of abatement 
efforts. 

However, carbon pricing can have drawbacks as it
• frames climate change as a market failure rather than as a fundamental 

systemic problem; 
• puts weight on efficiency as opposed to effectiveness; 
• stimulates the optimization of existing systems rather than transformation; 
• can fail to reflect political realities (e.g., the need for just transition); and 
• benefits producers whereas subsidies benefit consumers. 

Climate policy responses therefore need to move beyond carbon pricing 
and (also) focus on fundamental changes in existing sociotechnical systems 
(“sustainability transitions”). 

A club of carbon markets (CCM) or carbon market club (CMC) is a particular 
type of climate club. Such a club’s goal would be to promote deep reductions 
in emissions by supporting the development, harmonization, and increased 
ambition of domestic carbon markets. Members of a CMC would (i) establish 
harmonised or reciprocal standards for monitoring and reporting emissions, 
accounting, transparency, and environmental integrity; (ii) create a shared 
market infrastructure to support the mutual recognition of emissions units; (iii) 
share experience and cooperate in building institutional capacity; and (iv) further 
the ability of these markets to promote domestic and cross-border investment in 
low-carbon technologies.

Member jurisdictions would benefit from assurance that other carbon 
market jurisdictions will apply similarly stringent standards and guidelines; 
increased confidence in the environmental integrity of emission units; enhanced 
transparency; and information exchange, institutional capacity-building, and 
policy coordination; reduced concerns about competitiveness and carbon 
leakage; and deeper and faster mitigation action, for example by linking ETSs. 
Club members could grant each other exclusive trade benefits by accepting each 
other’s emission units. This would help move towards a more harmonised global 
carbon price. 

Article 6 of the Paris Agreement provides a multilateral foundation for linking 
carbon markets and forming carbon market clubs as it explicitly recognises 
countries’ ability to engage in “cooperative approaches” on a voluntary basis, 
including with regard to “internationally transferred mitigation outcomes” 
(ITMOs) 

The question is whether the exclusivity of emissions trading between CMC 
could result in conflicts with the global trade system. If emission units are not 
considered to be goods or services, they would not fall within the scope of the 
WTO. However, if trade in emission units constitutes a “financial service” under 
the GATS Annex on Financial Services, the exclusivity of carbon market clubs 
could conflict with WTO rules. Club members could seek to justify the exclusivity 
through GATT Article XX or GATS Article XIV, which provide for general 
exceptions from WTO rules. 

If a CMC were to impose BCAs on non-members with “inadequate” climate 
measures and this was challenged in the WTO, the club would need to justify the 
use of BCAs through the inadequacy of the non-members’ climate measures. 

Another and more secure way for club members to shield themselves from 
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potential conflicts with WTO rules, and for the trade system to actually support 
carbon market clubs, would be to establish them through free trade agreements 
(FTAs). This can take the form of plurilateral agreements under the WTO or FTAs 
negotiated outside the scope of the WTO but permitted by its rules as long as 
certain conditions are met. As FTAs would require “substantially all” trade to be 
liberalised, however, the most feasible approach would be to integrate carbon 
market clubs into existing FTAs or those under negotiation.

The report’s conclusion is that trade can contribute substantially to the 
achievement of Paris Agreement goals if well-designed measures are taken. The 
range of policy options and levers presented in this report could have a very 
significant cumulative effect together. To bring that effect about, now is the time to 
acknowledge the inseparability of the trade and climate change and to act upon it.
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Reaching the goals laid down in the Paris Climate Agreement calls for support 
from other international regimes. In this context, what could be the role for 
trade? In our globalised world, trade influences emissions patterns everywhere. 
Trade rules for example can foster the diffusion of climate-friendly technologies. 
Conversely, stronger climate action can have significant trade effects. National 
climate policy measures with trade implications may collide with international 
trade agreements. It is in this context that this report explores the interactions 
between the trade and climate change regimes, their specific interactions, and 
innovative ways forward in the context of global governance.

According to Laurence Tubiana, France’s Special Ambassador to the Paris 
Climate Conference, without coherence between trade agreements and climate 
policy the world will “go nowhere” on climate goals.2  As the world urgently seeks 
global solutions for climate change, insufficient attention has been paid in global 
policymaking to the nexus between climate change and international trade, 
despite some recent promising developments. Important opportunities for the 
trade system to contribute to addressing climate change have been overlooked 
even though trade could be a key dynamic in achieving the aims of the Paris 
Agreement. 

Countries will adopt climate targets with varying levels of ambition and deploy 
different measures to achieve them. In a world of increasingly interconnected 
economies, this will affect other countries through spillover effects, including on 
trade. Under a global climate regime with varying levels of ambition and types of 
mitigation measures across countries and regions, there will be growing concerns 
about distortions in competitiveness and the risk of “carbon leakage”.3 Such 
dynamics may render countries more reluctant to scale up their efforts to the 
levels needed to put the world on a trajectory towards net zero emissions by the 
second half of the century.

Competitiveness concerns have emerged particularly in the context of the 
World Trade Organization (WTO), with climate policymakers realizing that 
WTO law could limit the ways in which they can implement effective domestic 
climate policies. A series of WTO disputes related to climate and clean energy 
policies have already emerged. In order not to leave the fate of climate-related 
actions susceptible to current trends under the WTO dispute settlement system, 
it is important to explore the ways in which trade policies and institutions 
could create a more favourable environment for advancing the goals of the Paris 
Agreement. 

Chapters 1 and 2 of this report first assess the numerous linkages between trade 
and climate change including at the policy level. Chapter 3 then systematically 
assesses 23 policy options for making trade more supportive of climate action. 
The report then investigates the rationale, benefits, and challenges for climate 
clubs in Chapter 4. Chapter 5 finally explore in more detail how carbon market 
clubs could function and what trade considerations would be for such clubs. 
Chapter 6 concludes by giving an overview of the findings.

This report draws on the author’s earlier work on trade and climate change over 
the past decade, as well as a literature review, observations of negotiations at the 
WTO, the UNFCCC and in other international fora, and interviews with experts.

 Introduction 
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1.1 Similarities and differences between the 
trade and climate change regimes
Although the trade and climate regimes have different aims and organization, 
they do in fact enjoy many common features as they both:

• aim to promote greater economic efficiency in order to enhance public 
welfare.

• recognize linkages between the economy and the environment.4

• look to the future and advocate actions that, while bringing on short-term 
adjustment costs, anticipate long-term benefits.

• are worried about free riders and devote considerable attention to securing 
compliance.

• are deferential to the volitions of developing countries and follow principles 
of “special and differential treatment” or “common but differentiated 
responsibilities.” 

• are dynamic works-in-progress, continuing institutional improvements 
during successive negotiations. (Murase, 2003)

• both climate change and trade are the subject of lively societal discussions 
on costs and benefits.

Finally, it needs to be emphasised that there are provisions in both regimes that 
mandate mutual support between them.  In 1994, the more than 100 countries 
that agreed to transform the GATT into the WTO expressed in the Marrakesh 
Agreement that establishes the WTO their shared desire for 

“the optimal use of the world’s resources in accordance with the objective of 
sustainable development, seeking both to protect and preserve the environment and 
to enhance the means for doing so in a manner consistent with their respective needs 
and concerns at different levels of development”.5

Similarly, while carrying out efforts to address climate change, parties to the 
UNFCCC should be held accountable to their commitment as expressed in Article 
3.5 of the Convention: 

““… Parties should cooperate to promote a supportive and open international 
economic system that would lead to sustainable economic growth and development 
in all Parties, particularly developing country Parties, thus enabling them better 
to address the problems of climate change. Measures taken to combat climate 
change, including unilateral ones, should not constitute a means of arbitrary or 
unjustifiable discrimination or a disguised restriction on international trade.”

Nevertheless, some fundamental differences exist between the trade and 
climate regimes:

• Unlike the climate regime, the trading system does not aspire to change the 
behavioural incentives for individual economic actors. 

• In the climate regime, science plays a central role in measuring the 
problem, and in evaluating policy responses. In the trading system, science 
plays much less of a role in rulemaking.

 Chapter 1. Overview of the  
 interactions between trade  
 and climate change 
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• Successful outcomes in the two regimes are defined differently. Although 
the trading system prefers to move ahead with cooperation, the reality 
is that trade liberalization is often in each country’s own interest, and so 
countries can move at different speeds. By contrast in the climate regime, 
a high degree of inter-governmental cooperation is necessary if GHG 
emissions reduction is to be obtained. As a result, non-participation in the 
climate regime is ultimately a more serious matter than in the trade regime. 
Even if countries did not trade with each other, the climate regime would 
need cooperation to succeed. (Charnovitz 2003) 

• Whereas the UNFCCC does not offer a mechanism for remedying disputes, 
the WTO’s dispute settlement mechanism has been described as “the 
most developed dispute settlement system in any existing treaty regime”. 
(Palmeter 2000)

• The UNFCCC and the WTO have different objectives. The climate regime is 
driven by the need to correct market failure.6 By contrast, the trade regime 
is not a response to market failure; it is a response to government failure, 
that is, the distortions of policy fomented by mercantilism, discrimination, 
and protectionism.7

1.2 The impacts of trade on climate change
There are four “mechanisms of action” (Grossman and Krueger 1991) through 
which trade could indirectly affect environmental outcomes:

• Scale effects: Liberalisation typically boosts broader economic activity 
and growth. In a business-as-usual scenario, this will increase resource 
depletion, pollution and emissions. On the other hand, the increased 
income made possible through trade opening can lead to greater demand 
for better environmental quality and thus to reduced greenhouse gas 
emissions.8

• Composition effects: Trade agreements encourage nations to specialise 
according to their comparative advantage, which may be emission 
intensive. For instance, manufacturing in Malaysia is twice as carbon-
intensive, and in Vietnam six times as carbon-intensive, as in the US. If 
trade agreements shift production to more polluting geographies, global 
emissions will increase. Thus, the mechanism here is both related to shifts 
in the composition of trade of individual countries and of global trade. A 
‘race to the bottom’ may ensue when countries try to attract industries and 
investments by lowering their environmental standards. But a race ‘to the 
top’ is more likely, as countries continue to set stricter emissions targets and 
trade could contribute to more efficient distribution of global production. 
Countries could specialize their production according to their “comparative 
carbon advantages” (e.g., if they have access to abundant renewable energy 
resources such as sunshine and wind they could specialize in energy 
intensive but low-carbon production).

• Technique effects: More open trade can increase the availability of goods 
and services that are more ‘climate-friendly’. Emissions and pollution 
may fall if trade liberalisation encourages corporations to transfer 
cleaner technologies to developing countries. But technique effects can 
also be climate-negative—for example, if natural gas exports or fossil 
fuel extraction increase owing to the diffusion of hydraulic fracturing 
technology or innovative oil exploration machinery.

• Direct effects: emissions and environmental damage associated with the 
physical movement of goods between exporters and importers, resulting 
for example from international transport emissions (global shipping and 
aviation each account for about 3% of global GHG emissions)
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In the bigger picture, a cost-benefit analysis of the SDGs reveals that trade-
related goals are ‘phenomenal’ in terms of return on investment (e.g., in terms of 
combating poverty) compared to other means of implementation for the SDGs.9

Historically, trade has been an engine for development and poverty reduction 
by providing access to new markets and facilitating the sharing of technologies 
and ingenuity. Trade in sustainable technologies can facilitate greater global 
adoption and technology dissemination, assist in scaling up such technologies, 
and accelerate broader progress towards sustainable development. 

Furthermore, Moyer and Bohl (2019) model three different pathways towards 
achieving the SDGs: 

1. Global Technology (GT) and free trade scenario: large-scale technologically 
optimal solutions and a high level of international coordination (e.g., 
through trade liberalization, especially for environmental goods and 
services). 

2. Decentralised Solutions (DS) scenario (e.g., local energy production and 
equitable access to food). 

3. Consumption Change (CC) scenario (e.g., limiting meat intake and a less 
energy-intensive lifestyle). 

They find that technology/trade and decentralised solutions are most effective 
at achieving both human development and environment (climate) related SDGs, 
and changes in consumption the least. The best results however can be achieved 
by pursuing all three pathways simultaneously. Also see Figure 1 below.

 Figure 1. Projections for scenarios  
 across broad out-come indicators 

CP = Current Path, GT = Global Technology, DS = Decentralised Solutions, CC = Consumption 
Change. Source: Moyer and Bohl, 2019.
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Notwithstanding the potential for trade–climate synergies, the weight of 
evidence is in the other direction. Universal tariff reduction increases trade in 
carbon-intensive and environmentally destructive products, such as fossil fuels, 
as easily as it does in solar panels and electric vehicles. 

The primary concern of the trade regimes may not be to ‘solve’ climate change. 
But at the very least, it should not stand in the way of effective climate action and 
realistically, it could make significant contributions to climate action.

1.3 The impacts of climate change on trade
Besides trade having an impact on climate change, the physical processes 
associated with climate change can also affect the pattern and volume of 
international trade flows. 

There are two likely effects of climate change on international trade. 
First, climate change may change countries’ comparative advantages and lead 

to shifts in patterns of international trade. This effect will be stronger on those 
countries whose comparative advantage stems from climatic or geophysical 
reasons (e.g., in terms of agricultural production or tourism). Countries or regions 
that are more reliant on agriculture may experience a reduction in exports if 
future warming and more frequent extreme weather events result in a reduction 
in crop yields.

Warming need not always produce negative impacts on exports since it 
may succeed in increasing agricultural yields in other regions. Without trade, 
countries facing changed climatic conditions and lower crop yields will confront 
huge challenges in providing adequate supplies of food and agricultural raw 
materials to their populations. International trade allows the world to cushion the 
severity of climate change impacts on global agriculture by making it possible for 
a country to draw upon its trade partners’ supplies to meet its demand for food 
and agricultural raw materials. Thus, beyond mitigation, trade can play a valuable 
role in helping humanity adapt to the consequences of climate change.

These climate change effects will not necessarily be confined to trade in 
merchandise goods but might extend to trade in services as well (e.g., tourist 
destinations that rely on natural assets).

Second, climate change may increase the vulnerability of the supply, transport, 
and distribution chains upon which international trade depends. The Fourth 
Assessment Report of the IPCC refers to some of these vulnerabilities (Wilbanks 
et al. 2007a). Extreme weather events (such as typhoons) may temporarily 
close ports or transport routes and damage infrastructure critical to trade. 
Disruptions to the supply, transport and distribution chains would raise the costs 
of undertaking international trade, especially for developing countries whose 
infrastructure may be more vulnerable. 
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 Figure 2. Overview of the linkages between  
 trade and climate change (policies) 

Explanation: an example of a legal linkage between climate change law (left top) and trade law (right 
top) is climate change legislation that contains provisions on the limitation of imports of carbon-in-
tensive products (see Chapter 2). On the other hand, WTO rules could affect the design of climate 
change legislation that foresees in support for domestic renewable energy industries. The blue 
arrow indicates the impact that trade policies and disputes related to renewable energy can have on 
climate change (mitigation). From: Monkelbaan (2019) 
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This chapter looks further into the following question: if the interactions 
between trade and climate change are so numerous, in which areas are there 
currently linkages between trade and climate change policies? 

2.1 Climate response measures
Response measures are measures put into place to address climate change that 
can have an impact on the social and economic development of other countries. 
(Teehankee et al. 2012) There are two elements to the trade dimension of response 
measures. First, response measures can have an impact on the trade of other 
countries. One such example are carbon standards or labels which can be a purely 
climate-related measure that may distort trade. Second, climate action can take 
the actual form of trade measures, of which border carbon adjustments (BCAs) are 
the most notorious example.

If response measures restrict trade, it is unclear where or how disputes will be 
resolved. The Paris Agreement is not currently equipped to solve the disputes, 
and WTO judges lack clear guidance on how to determine whether a policy is an 
appropriate response measure to climate needs. 

To offer institutional space for discussing such critical issues, parties created 
a forum on the impact of the implementation of response measures at COP 16 
in Cancun in 2010.10 In the Cancun Agreement, a process was launched to set 
up a work programme and eventually establish a forum to address the impacts 
resulting from the implementation of response measures. 

Although the notion of a permanent forum on response measures was divisive, 
with developing countries generally in favour and developed countries reluctant, 
COP 17 in Durban reached a decision to create a response measures forum. The 
forum aims to improve the understanding of the impact of the implementation 
of response measures. Over the years, discussions of response measures have 
appeared in as many as six different negotiations under the UNFCCC.

At COP 21 in 2015 in Paris, Parties decided to continue and ‘improve’ the 
forum and adopted the work programme on the impact of the implementation 
of response measures. This includes two areas: (a) economic diversification and 
transformation and (b) just transition of the workforce and the creation of decent 
work and quality jobs. The key objectives of the ‘improved forum’ are to provide 
a platform allowing Parties to share, in an interactive manner, information, 
experiences, case studies, best practices and views, and to facilitate assessment 
and analysis of the impact of the implementation of response measures, with a 
view to recommending specific actions.

The creation of the forum, which is the designated venue for all discussions on 
response measures, thus simplifies and channels the work previously undertaken 
in different spaces. As the Paris Agreement does not give guidance on trade and 
climate change, the forum will be the primary institutional space for ongoing 
discussions on trade-related concerns in the context of the UNFCCC.11 The work of 
the forum needs to consider “all relevant policy issues of concern”.12

Although the work programme of the forum proposed in 2019 at COP 25 
does not directly tackle the climate-trade overlap, technical work on assessing 

 Chapter 2. Overview of the  
 policy linkages between trade 
and climate change
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the impacts of response measures suggests that trade-related impacts will be 
considered. In particular, the UNFCCC guidance on the impact assessment of 
response measures in developing countries mentions trade impacts from tariffs 
and border carbon adjustments (BCAs, also see section 2.5 below). (Droege 
et al. 2016) As for the UNFCCC, the ‘improved forum on the impact of the 
implementation of response measures’13 is thus the primary institutional space 
for ongoing discussions on trade-related matters. 

2.2 Fossil fuel subsidies
A fossil fuel subsidy is any government action that lowers the cost of fossil fuel 

energy production by raising the price received by producers or lowering the 
price paid by consumers. Globally, just over half of fossil fuel subsidies are for oil 
products, with the rest split almost equally between natural gas and electricity. 
Estimating the total scale of fossil fuel subsidies is notoriously difficult given their 
opaque nature and the lack of agreement over what exactly constitutes a subsidy. 
The OECD and International Energy Agency (IEA) conservatively estimate the 
total at about US$320bn in 2019.14

The plunge in fossil fuel prices and consumption caused by the Covid-19 
pandemic in 2020 has brought down global fossil fuel consumption subsidies to 
USD 180 billion in 2020, which is the lowest annual figure since the IEA started 
tracking the data in 2007. (IEA 2020 – also see Figure 3 below)15 
 This provides for a historic opportunity to phase out fossil fuel subsidies.

 Figure 3. Value of fossil fuel consumption  
 subsidies, 2010-2020 
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Sometimes unlevied consumption and carbon taxes are included as a form of 
subsidy and then the figure is closer to US$5 trillion (or 6.5% of global GDP). (e.g., 
Coady et al. 2017, 201916)

While sometimes well-intentioned, fossil fuel subsidies have a raft of negative 
effects, from encouraging smuggling to hurting poor consumers (who are less 
likely to own cars, and thus more likely to lose out). They also weaken efforts to 
address climate change by encouraging wasteful consumption of fossil fuels. 
Some estimate that fossil fuel subsidies had led to extra consumption that was 
responsible for a staggering 36% of global carbon emissions between 1980 and 
2010. (Stefanski 2014) Removing fossil fuel subsidies and applying appropriate 
taxation could reduce emissions by 28% globally (Coady et al. 2019).

Sustainable Development Goal (SDG) 12 (on sustainable consumption and 
production) provides a mandate for fossil fuel subsidy reform.17 Against this 
backdrop, fossil fuel subsidy reform is a vital component of the transition to a 
sustainable future.

It has been suggested that the trade system, including the World Trade 
Organization (WTO) as well as regional and bilateral trade agreements, should 
play a role in restricting fossil fuel subsidies. To this end, a group of 12 WTO 
members18 made a joint declaration at the WTO’s 11th Ministerial Conference 
(MC11) in Buenos Aires in December 2017, seeking to advance discussion in the 
WTO.19

The WTO and indeed the broader trade system, including bilateral and regional 
trade agreements, could make a significant contribution to international efforts to 
phase out fossil fuel subsidies because of its binding nature and effective review 
mechanisms.

2.3 Trade in climate-friendly technologies
Removing tariffs on environmental goods and services can support the global 
expansion of renewable energy, recycling, organic agriculture, and other green 
activities.20 A 2017 World Bank study estimated that eliminating tariffs and non-
tariff barriers (NTBs) on certain clean energy technologies and energy efficiency 
products could increase their trade volume by 14% and 60%, respectively.21 
 For consumers, lower tariffs reduce prices, while for exporters they open up new 
markets and increase access to more innovative and cost-effective suppliers.

In many countries, tariffs on environmental goods are already low. A 2017 study 
found that average tariffs on a selection of environmental goods in Asia-Pacific 
were just 3.8%, compared with 4.5% for all industrial goods.22 For these countries, 
NTBs constitute a bigger challenge. NTBs, such as opaque licensing practices, 
product standards and testing procedures, increase the cost and complexity of 
trade. The WTO’s Technical Barriers to Trade Agreement prohibits technical 
requirements that are designed to restrict trade but allows members to impose 
them for legitimate purposes such as protecting consumers or the environment.

An agreement to reduce tariffs and non-tariff barriers (NTBs) on trade in 
climate-friendly technologies goods is an obvious opportunity for synergy 
between the WTO and climate action. The Doha talks23 initially held out the 
promise of such an agreement. Products under discussion in the talks included 
wind and hydropower turbines, PV cells, and biogas production tanks, among 
others.24

Following the demise of the Doha talks, in 2014 a group of 18 WTO members 
began negotiating an Environmental Goods Agreement (EGA). The initial omens 
were good. The agreement was set to focus on a list of 54 product types that Asia-
Pacific Economic Cooperation (APEC) economies decided to liberalize in 2012. 
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Supporters argued that the agreement would boost exports, provide cheaper 
access to clean technologies, and help countries meet their NDC targets. In 
2016, the European Commission estimated that the agreement could boost trade 
flows in green goods by €21bn, while also making clean technologies more cost-
effective. (Monkelbaan 2016a, 2017)

However, EGA negotiations proved protracted and politicised. Despite a pledge 
by G20 trade ministers in July 2016 to complete them by the end of the year, 
they collapsed soon after. An inherent challenge of the EGA process is the lack of 
agreement on the definition of environmental goods. (Lim 2017) Many so-called 
‘environmental’ goods have ‘dual’ or multiple uses, raising questions on how 
appropriate it is to call them such. All this has led to lengthy and heated debates 
as to which goods should be listed for the EGA.25 

2.4 Green procurement
Governments are major buyers of goods and services. In the EU, public 
procurement reached almost €2trn in 2016, or 13.4% of the bloc’s GDP.26 In 
developing countries, the figure is typically closer to 30%.27 Supporters of 
green procurement argue that, when selecting suppliers, governments should 
incorporate environmentally friendly criteria into their traditional cost–benefit 
analysis. By indicating a requirement or preference for high environmental 
standards, governments can support the expansion of clean technologies and 
recycled or biodegradable materials. Governments can also act as a “lead buyer” 
for innovative low-carbon products that are not yet commercially viable, at scale. 
More controversially, a government could use local content requirements and 
“offsets” to actively support domestic firms and integrate them into value chains. 
Such policies can have an impact on trade. As several recent WTO disputes 
demonstrate (also see Annex 1), national energy policy measures increasingly 
cause concerns about unfair competition. 

The EU has introduced voluntary green public procurement criteria that public 
agencies can use when purchasing products, from roads to furniture to paint. It 
also publishes a handbook for public entities with advice on how to go green.28 
Some agencies are more advanced than others. For example, when reviewing 
proposals for construction projects, the Netherlands Public Infrastructure 
Authority “corrects” prices by awarding discounts to proposals that display the 
highest overall environmental performance.29

The Agreement on Government Procurement (GPA) is a plurilateral WTO 
Agreement that aims at promoting transparency, integrity, and competition 
for government spending. The 2012 revision of the GPA introduced a new work 
programme on the treatment of sustainable procurement. The work programme 
covers the objectives of sustainable procurement, the ways in which it is 
integrated in national and sub-national policies, and the ways in which such 
procurement can be made economically efficient.

2.5 Border carbon adjustments (BCAs) 
Border carbon adjustments (in the EU context also called Carbon Border 
Adjustment Measures or ‘CBAMs’) are trade-related policy instruments to offset 
differences in the stringency of climate policies between trade partners. They 
do so by imposing a tax or other regulatory measure on imports based on their 
carbon content and/ or by exempting exports from domestic carbon constraints.

There are several strong arguments for combining national carbon pricing with 
BCAs. A carbon tariff on imports could complement national carbon pricing so 
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that emissions from imports are also priced, making carbon pricing symmetrical. 
Further, it could be argued that governments that do not put a price on carbon 
emissions provide a hidden subsidy to their industries since their producers do 
not need to pay for their climate pollution, which could cause leakage problems. 

Seeing not putting a price on carbon on emissions as a hidden subsidy would 
require a paradigm shift at the WTO, with, for example, the elevation of climate 
as a special area of urgent, common concern. Economist Joseph Stiglitz earlier 
suggested30 that the failure, especially by the WTO members not participating in 
the Kyoto Protocol, to price carbon emissions is a “subsidy” to the polluters. Most 
experts in WTO law who have commented on Stiglitz’s proposal have dismissed 
it as clearly not supported under current WTO rules in the SCM Agreement, 
arguing that the policy failure he describes does not meet one or another of the 
agreement’s criteria. (see, e.g., Bhagwati and Mavroidis 2007: 302).

A carbon tariff hinders the leakage of fossil-intensive production from nations 
that price carbon, and thereby increases the efficiency in international trade, 
which is in accordance with the intentions of WTO (Stiglitz 2006). A carbon tariff 
makes national carbon pricing more politically acceptable, reassuring those that 
claim that a price on carbon threatens jobs and growth. A tariff also provides 
revenues that, like carbon taxes, can be used for other purposes, for example, to 
lower other taxes or increase government expenditures (e.g, on a just transition). 

Among arguments against a climate tariff, the most important one is the risk 
that outside nations retaliate and introduce trade barriers, with escalating trade 
wars and protectionism. However, the risk of protectionism has to be balanced 
against the risks of climate change, and one argument for tariffs is that climate 
change is more devastating. Besides, retaliation is not a certain reaction.

Another objection is related to implementing a carbon tariff, which has never 
been done in practice.31 However, this does not mean that it cannot be done and 
there is an extensive literature on the topic (see, e.g., Condon and Ignaciuk 2013). 
A problem is that measuring fossil emissions from finished goods must be based 
on estimates of carbon intensity, which is difficult to assess, especially if parts 
come from many nations. Therefore, climate tariffs will be based on approximate 
measures of, for example, energy content or type of industry which will not be 
fully correct. 

In addition, the legality of BCAs is not fully clarified; although most legal 
scholars argue that BCAs could be designed in a way compatible with the rules of 
the WTO (for more detail see Horn and Mavroidis 2010)., However, using BCAs 
would likely involve a host of administrative challenges. 

Emissions trading schemes have not been ruled inconsistent with WTO rules, 
but BCAs may be. The WTO does permit countries to impose compensating 
charges on similar imported products in order to equalise the tax burden on 
domestic production. So, direct environmental taxes levied on imported fuel 
could align with WTO rules if the charges are not in excess of those facing 
domestic products. However, border charges on products manufactured through 
GHG intensive processes and production methods (PPMs) might be WTO-
inconsistent if they are viewed as discriminatory. More details on how to remedy 
WTO inconsistencies regarding BCAs are provided in the next Chapter.

Past WTO disputes32 suggests there is flexibility around policies to protect 
human, animal or plant life, health and to conserve finite natural resources 
(as enshrined in Article XX of the GATT), but that any climate policies that 
discriminate against third countries or show preference for domestic products 
will fall foul of WTO rules.

The concept of “like” products is critical here as it is a part of the foundation of 
the trade system. In trade jurisprudence, the determination of whether products 
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are “like” or not has been made on the basis of four criteria of “likeness”: (1) the 
properties, nature, and quality of the products; (2) the end-uses of the products; 
(3) consumers’ tastes and habits in respect of the products; and (4) the tariff 
classification of the products. The determination of “likeness” has not been made 
on the basis of how products are made or on the basis of what goes into making 
them.

Under this jurisprudence, a distinction made between products on the basis 
of the amount of carbon that is used in making them is not justified. A legal 
determination in WTO dispute settlement that two products are not “like” 
based on the amount of carbon used in making them would be unprecedented. 
Conceivably, such a ruling could open the door to all kinds of other “likeness” 
distinctions based on other PPMs. 

Annex 2 contains a legal analysis of the feasibility of BCAs under WTO law.

2.6 Climate-aligned aid-for-trade 
The Aid for Trade (A4T) initiative launched at a WTO Ministerial Meeting in 
2005 aims at supporting developing countries in realising potential welfare gains 
from trade liberalisation and to compensate them for challenges arising from the 
implementation of trade agreements. A4T is neither a new global development 
fund nor a new aid category. Instead, its scope is broad and forms an integral part 
of a wide variety of regular Official Development Assistance (ODA) programs.

Concrete ways in which donors could advance climate goals through A4T 
include:

1. mainstreaming climate across the objectives and key pillars of A4T:
• capacity building and technical assistance for trade policy and 

regulation, as well as negotiations
• trade-related infrastructure
• trade-related adjustment measures (i.e. transition support)
• supply-side capacity building

2. promoting projects that address trade-related challenges and opportunities 
linked to climate mitigation and adaptation;

3. ensuring that supply chain conditionalities, sustainability standards, and 
import/border measures used by industrialised countries to advance related 
to climate goals are coupled with A4T;

4. ensuring A4T is integral to new trade-related commitments on 
environment, as a way to ensure they are politically and economically 
viable, and more just;

5. developing goals and criteria for future A4T projects, as well as 
measurement of climate-related A4T activities;

6. linking A4T assistance to the operations of international financial 
institutions, Green Climate Fund finance, etc.; and

7. working with a subset of countries as pilots for determining national 
priorities and needs in alignment with current climate finance processes 
(e.g. NDC Partnership).

Capacity building that addresses policy, negotiating, supply-side and transition 
challenges will be vital to the engagement of developing countries in climate and 
trade discussions as they are concerned about losing competitiveness due to new 
climate-related trade measures (such as BCAs) and about their capacity to comply 
with climate standards.
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2.7 Free trade agreements
Despite the challenging state of the multilateral trading system, evidenced by 
the Doha “drift” at the WTO, countries continue to sign free trade agreements 
(FTAs) on a bilateral, plurilateral or regional basis. More than 300 such 
agreements are currently in force.33

Trade agreements began to consider environmental issues in the early 1990s 
with the passing of NAFTA, although some agreements continued to exclude 
any mention of the environment altogether. When agreements included 
environmental provisions, they typically did so in a non-binding “preamble” or 
side agreement, rather than as central provisions with equal legal status to clauses 
governing goods trade. The language was generally vague and aspirational and 
focused on member states’ obligations to enforce their domestic environmental 
laws effectively. Agreements sometimes referred to boosting cooperation on 
environmental issues and committing to multilateral environmental agreements, 
such as the Stockholm Declaration on the Human Environment (1972) and the 
Rio Declaration on Environment and Development (1992). But there was no 
regional harmonisation of environmental law and no specific targets on reducing 
emissions. Major trade deals make limited reference to climate change.

Brandi et al. (2020) argue that “trade agreements have the potential to 
complement multilateral climate governance”.34 Some observers argue that trade 
agreements must be made more compatible with climate policies rather than 
vice versa. A Boston University-based group claims the prevailing model of trade 
and investment treaties “is largely incompatible with the world’s broader climate 
goals” and calls for a redesign to “reward climate-friendly modes of economic 
activity, curb activity that worsens climate change, and provide the proper policy 
space so that nation-states can adequately address the climate challenge.”35

Much of global trade is locked into trade agreements that have already been 
negotiated or are currently being negotiated—either at the WTO level or on a 
bilateral or regional basis. As such, it is imperative to understand the degree to 
which these trade agreements support the kinds of climate-friendly policies that 
are implicitly or explicitly required by NDCs. 

Since 2010, a new generation of FTAs has emerged. Four examples of such 
agreements are:

• The Comprehensive and Progressive Agreement for Trans-Pacific 
Partnership (CPTPP, 2018);

• The EU–Singapore Economic Partnership Agreement (2018);
• The EU–Canada Comprehensive Economic Trade Agreement (CETA, 2016);
• The Korea–Australia Free Trade Agreement (KAFTA, 2014).

There has been a clear expansion of environment-related language in the 
EU–Singapore, CETA and CPTPP deals, and to a lesser extent in KAFTA. All 
four agreements have a chapter dedicated to the environment or sustainable 
development. These chapters address a wider scope of issues compared with 
traditional agreements, including NTBs for environmental goods, sustainable 
fishing and the timber trade.

What has not changed, however, is the weak legal status of environment-
related provisions. Language remains soft and aspirational, and provisions 
focus on domestic protection and law enforcement. Objectives beyond this are 
typically broad, non-binding “best endeavors”. Under KAFTA, disputes related to 
environment provisions are explicitly excluded from the main dispute settlement 
mechanism, with an emphasis instead on consultation and dialogue. The CPTPP, 
in contrast, has a stronger dispute-resolution mechanism, which is applicable to 
environmental provisions. If signatories fail to resolve an environment-related 
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trade dispute within 60 days, the aggrieved party can request consultation under 
the dispute-settlement chapter or request the establishment of a panel to seek 
technical advice. If the panel determines that the measure taken is inconsistent 
with a party’s obligations, it must take steps to resolve the problem.

2.8 International transport
International transport is essential for trade. In addressing climate change, 
where progress among smaller groups of stakeholders on a limited set of issues 
at a time is more easily within reach than a global, comprehensive deal, it is 
relevant to also revisit the option of reaching agreement in specific sectors such as 
international transport. Sectoral rules can be the building blocks towards global 
rules. International shipping is a sector with a very clear trade link, with relatively 
low emissions per tonne-kilometre (also see Figure 4 below) and with reasonable 
abatement opportunities at hand. 

 Figure 4. Grams of CO2 emissions  
 per tonne-km by mode of transport  

Source: IMO GHG Study, 2009 (*AP Moller-Maersk, 2014.)
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International maritime shipping carries 90% of international trade (in terms of 
volume) and produces about 3% of global greenhouse gas emissions. With such 
emissions expected to double by 2050 if no measures are taken, the importance 
of finding a targeted solution is clear. Some progress has been made by the 
International Maritime Organization (IMO) towards improving fuel efficiency in 
international maritime shipping. In 2018, IMO members agreed to a sector-wide 
goal to reduce absolute emissions 50% by 2050, compared to 2008 levels.

International aviation carries 50% of trade in terms of value and accounts for 
about 2–3% of all global GHG emissions. However, its global warming impact is 
perhaps twice that amount if water vapour contrails and cirrus cloud effects are 
included. Carbon emissions from aviation doubled between 1990 and 2010 and 
could triple by 2050. (also see Monkelbaan 2010, 2011). As in the case of reforming 
fossil fuel subsidies, due to the Covid-19 pandemic, there is a historic opportunity 
to limit the growth in emissions from aviation sustainably. (also see Figure 5 
below)

 Figure 5. Carbon dioxide emissions level from  
 international aviation between 1990 and  
 2050, by scenario (in million metric tons of  
 CO2 equivalent) 
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The members of the UN’s International Civil Aviation Organization (ICAO) 
agreed on a market-based mechanism called “Carbon Offsetting and Reduction 
Scheme for International Aviation” (CORSIA) in 2016. Under this scheme, airlines 
will have to buy emissions reduction offsets from other sectors to compensate for 
any increase in their own emissions from 2027. Alternatively, they can use lower 
carbon “CORSIA eligible” fuels. (see Figure 6 below)

 Figure 6. Measures to maintain carbon  
 neutral growth in aviation from 2020 

Source: ICAO
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CORSIA aims to “complement” a broader package of measures to achieve the 
sector-wide “carbon-neutral growth” goal, such as increasing fuel efficiency and 
operational improvements. CORSIA is designed to help the aviation industry 
reach its “aspirational goal” to make all growth in international flights after 2020 
“carbon neutral”. Domestic aviation emissions are already covered by the Paris 
Agreement in national pledges (and intra-EU flights are covered by the EU ETS). 
But concerns remain over how effective CORSIA will be in reducing emissions. 
Several EU countries have threatened to withdraw from CORSIA if environmental 
safeguards are weakened. (Carbon Brief, 2019)36

In light of Covid-19, the ICAO Council agreed to implement a safeguard 
adjustment to the 2021-2023 pilot phase of CORSIA: the emissions baseline above 
which international airlines must offset their emissions will now be calculated 
using only 2019 emissions, rather than averaging 2019 and 2020 emissions. This 
adjustment will increase the baseline by around 30%, which will likely delay 
implementation of CORSIA carbon offsets by three to five years.
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This chapter explores the measures which could make the international trading 
system more supportive of climate action. It investigates five groups of such 
policies: 1.) legal changes at the WTO; 2.) procedural changes in institutions and 
processes; 3.) actions under plurilateral and free trade agreements; 4.) border 
carbon adjustments (BCAs); 5.) fossil fuel subsidies.

3.1 Group 1. Legal changes at the WTO
OPTION 1A. AMENDMENT OF WTO AGREEMENTS
One option for making trade rules more supportive of climate action is to 
amend relevant WTO agreements. Recent years have seen a surge in WTO 
disputes targeting domestic support and policy measures related to renewable 
energy. These disputes indicate potential conflicts between the trade regime 
and climate action. One argument in favour of amending WTO rules is that 
the case-by-case nature of WTO disputes does not provide sufficient structural 
legal guidance for the implementation of NDCs under the Paris Agreement. 
It also leaves the settlement of climate-related disputes to an institution that 
is guided first and foremost by the rules of the multilateral trading system. 
(Bacchus, 2016)

Suggestions in this regard include amending Article XX GATT to explicitly 
accommodate climate change measures or measures taken pursuant to 
multilateral environmental agreements or amending the SCM Agreement to 
provide space for green subsidies. (International Bar Association, 2014)

However, the question is what the content of such rules would have to be to 
serve both climate and trade aims. Negotiating an amendment can be challenging 
as it requires consensus in the WTO and depending on the contents of the 
amendment (and the specific treaty provision it applies to) it will require at least a 
two-thirds majority of members accepting it, and in some cases even all members 
(Article X of the Agreement Establishing the WTO). Finally, amendments have 
hardly been used in WTO practice so far.

Steps for implementation of WTO amendments (according to Article X of the 
Agreement Establishing the WTO)

• The Ministerial Conference (MC) receives a proposal for an amendment 
by a WTO Member or one of the three specialised WTO Councils (Goods, 
Services, TRIPS).

• The MC is given a period of at least 90 days to try and reach consensus on 
the proposal.

• If consensus is not reached by the stipulated timeframe, the MC may decide 
by a two-thirds majority of Members to submit the proposal to Members for 
acceptance in accordance with their ratification procedures.

• The amendment, in general, takes effect after two thirds of Members have 
ratified it.

• For certain specified provisions, amendments take effect only upon 
acceptance by all Members. (Das, 2018)

 Chapter 3. Policy options for  
 making trade more  
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OPTION 1B. A WTO CLIMATE WAIVER 
One potential solution is a WTO “climate waiver”. James Bacchus, former Chair 
of the WTO’s Appellate Body, has outlined a six-step process for creating such a 
waiver. (Bacchus, 2018) According to Bacchus, the waiver would fall under Article 
IX:337 and Article IX:438 of the Agreement Establishing the WTO. 

There are two kinds of waivers: individual and collective. Waivers have been 
extensively used by the WTO. Most waivers granted belong to the first category, 
wherein individual countries seek respite from a WTO legal obligation. Collective 
waivers, instead, suspend the obligations for groups of, or potentially for all, WTO 
Members. Collective waivers have been granted by the WTO for a variety of policy 
reasons, including the reconciliation of WTO laws with other societal values, 
and rules of other international regimes. Notable among them is the Kimberley 
Waiver on ‘blood diamonds’, which waived certain provisions of the General 
Agreement on Tariffs and Trade (GATT) to allow the participants to the Kimberley 
Process to ban trade with non-participants in rough diamonds. Another example 
is the TRIPS Waiver on compulsory licensing, which waived certain TRIPS 
requirements regarding compulsory licensing for facilitating access to medicines 
to countries lacking manufacturing capacity.

A climate waiver would enable countries to impose trade-restrictive measures 
that are in line with Paris Agreement obligations, based on the amount of carbon 
used or emitted in making the products concerned. It would enable members of 
the WTO to lawfully take measures that, without the waiver, might be found to be 
violating WTO law (or which members may perceive to violate WTO law).

Bacchus (2018) further argues that a WTO climate waiver should include 
support for trade restrictions by carbon markets and climate clubs, trade 
disciplines on fossil fuel subsidies, and green subsidies that support innovative 
outcomes rather than particular technologies. 

Crucially, a climate waiver should not permit countries to pass measures that 
“unjustifiably or arbitrarily” discriminate between products or countries, as their 
UNFCCC obligations39 make clear. A return to outright protectionism would hurt 
climate goals, not least because it could hinder the flow of innovative and cost-
effective climate solutions and technologies, across borders.

Passing a climate waiver would also be a considerable challenge. A permanent 
WTO climate waiver would require support from three-quarters of WTO members. 
One barrier to obtaining a climate waiver is the North/South divide. Much of 
the world’s emission-intensive production is increasingly being imported from 
developing or emerging economies. Thus, the burden of the waiver would fall 
more heavily on developing countries if not accompanied by other actions to help 
assure them of equal competitive opportunities in the global marketplace. Such 
actions should include, but not be limited to the enhanced transfer of low-carbon 
technologies to developing countries, and the provision to developing countries 
of adequate financing for climate mitigation and climate adaptation.

The temporary nature of a waiver might render it more appealing than a 
permanent amendment. However, a waiver will not create long-term certainty.40 
Climate change poses long-term challenges, and the policies required to reduce 
emissions need to be long-term too and create predictability. Thus, from the 
perspective of creating legal certainty, waivers could be one way forward, but 
they fare worse than amendments (see Option 1A above) and would not resolve 
structural, long-term conflicts between the trade and climate regimes. (Das et al, 
2018) 
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Steps for implementation of WTO waivers (according to Articles IX.3 and 
IX.4 of the Agreement Establishing the WTO)

• Request for waivers is to be submitted to the relevant sectoral WTO 
Councils (Goods, Services, TRIPS).

• The request has to specify the proposed measure, underlying policy 
objectives, and explain as to what prevents application of GATT-compliant 
measures.

• After up to 90 days the relevant Council has to submit a report to the MC or 
the General Council.

• The decision may be adopted by a three-fourths majority. In practice, 
however, waiver decisions are adopted by consensus.

• The decision granting a waiver may specify terms and conditions that the 
Member to whom the waiver is being granted must fulfil.

• Waivers exceeding one year are subject to annual review wherein any 
extension, modification or termination may be decided by a simple 
majority.

• Waivers exceeding one year must undergo a review by the MC within one 
year since it is granted, and thereafter annually until the waiver terminates. 
In each such review, the MC is required to examine whether the exceptional 
circumstances justifying the waiver still exist and whether the terms and 
conditions attached to the waiver have been met. The MC, on the basis of 
the annual review, may extend, modify or terminate the waiver by a simple 
majority.

OPTION 1C. ADOPTING AN AUTHORITATIVE INTERPRETATION OF WTO 
PROVISIONS
A third option for legal change is to adopt an authoritative interpretation 
of certain provisions of the WTO Agreements. Through an authoritative 
interpretation, WTO Members could, for instance, agree that certain measures 
pursuing climate change objectives or measures implementing the Paris 
Agreement and other climate policies are consistent with certain provisions of the 
WTO Agreements.

An authoritative interpretation of Article XX (b) and (g) of the GATT, as well 
as its chapeau, could be a way forward in the longer term. This could clarify the 
scope of exceptions to trade obligations, and it could also offer an important 
political signal that the WTO is open to accommodating the climate policies of 
its members. However, unlike an amendment, an authoritative interpretation 
cannot make new law, to modify the content of existing provisions, or impose 
new obligations. Still, a decision that removes the legal uncertainty surrounding 
a particular provision can have effects comparable to those of a clarifying 
amendment. Compared to an amendment or a waiver, an authoritative 
interpretation appears to be a more limited intervention in the WTO regime, 
and it is simpler and procedurally more straightforward because it concerns the 
interpretation of existing text. (Das et al., 2018)

An authoritative interpretation would need to focus on issues that either have 
already been agreed through the WTO dispute settlement procedures or are likely 
to be commonly agreed. 

Steps for implementation of authoritative interpretations (according to 
Article IX.2 of the Agreement Establishing the WTO)

• Recommendation for an authoritative interpretation is to be submitted to 
the MC by the body overseeing the functioning of the agreement concerned, 
namely the (a) Council for Trade in Goods for goods-related agreements; 
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(b) Council for Trade in Services for the General Agreement on Trade in 
Services; and (c) Council for TRIPS for the TRIPS Agreement.

• The decision is to be adopted by the MC by a three-fourths majority 
(although consensus has been the norm in WTO practice). (Das et al, 2018)

OPTION 1D. A TEMPORARY ‘PEACE CLAUSE’ FOR TRADE-RELATED CLIMATE 
MEASURES
Another way to give some leeway for WTO members when implementing 
their climate policies under the Paris Agreement would be a time-limited 
“peace clause” or a ‘moratorium’ on taking action against trade-related climate 
measures. Such a peace clause could commit WTO members to wait (e.g., at 
least three years) before challenging national climate measures, or refrain from 
using countermeasures that restrict trade or otherwise have trade effects in WTO 
dispute settlement. (Droege et al., 2016)

To give legal certainty, a decision on a peace clause or a moratorium would 
have to clearly state the intention not to challenge certain measures, and clearly 
describe the measures not to be challenged. a peace clause is intended to 
provide temporary breathing space only; it is a mechanism to buy time until a 
permanent solution is found to create legal clarity. It is important that the scope 
of the peace clause is not circumscribed so carefully that it would not be useful, 
while at the same time avoiding a general reference to the Paris Agreement as a 
whole. A downside is that an ill-formulated peace clause could end up offering 
WTO Members a carte blanche, creating a perverse incentive for introducing 
protectionist or otherwise trade-restrictive climate policy measures. (Das et al., 
2018)

Steps for reaching a temporary ‘peace clause’ in the WTO
• A temporary peace clause may be adopted through a decision by WTO 

Members as specified in Article IX.1 of the Agreement establishing the WTO.
• Such decisions may be agreed upon by the WTO Members in the MCs or at 

the General Council.
• Attempt shall first be made to arrive at any such Decision through 

consensus.
• In case a decision cannot be reached by consensus, it can be made through 

a majority vote.

3.2 Group 2. Procedural changes in institutions 
and practices
OPTION 2A. ENSURING TECHNICAL EXPERTISE ON CLIMATE CHANGE IN WTO 
DISPUTE SETTLEMENT PANELS
The dispute settlement system under the WTO could be made more supportive 
for the Paris Agreement’s implementation by making more climate expertise part 
of the WTO dispute settlement processes. Article 13 and Annex 4 of the WTO’s 
Dispute Settlement Understanding, as well as several other WTO agreements, 
already give the dispute panels the right to seek information and technical advice 
from experts, provided of course the relevant rules and procedures are followed. 
What is needed is to make use of this window as effectively and extensively as 
possible.

Steps to include technical expertise in the WTO dispute panels
• If a WTO panel wishes to appoint external experts, it can either appoint 
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individual experts, or it can set up a so-called ‘expert review group’ under 
Article 13.2 of the DSU, for which the procedures enshrined in Appendix 
4 of the DSU apply. It is for the panel to determine whether it will appoint 
experts.

• A panel may appoint experts at its own initiative, or upon request by a party 
to a dispute. If a party to a dispute requests the appointment of an expert, 
the panel, however, is under no legal obligation to accept such a request.

• There is no provision as such that clearly states how experts are to be 
appointed. In the past, experts have been appointed by the parties and 
the panel together. There have also been instances in which the panel 
has appointed experts based on a list of names received from the relevant 
international organisation.(Based on Pauwelyn, 2002)

OPTION 2B. INCLUDING MANDATORY CLIMATE-RELATED IMPACT 
ASSESSMENTS IN THE WTO’S TRADE POLICY REVIEW MECHANISM
Another WTO window worth exploring is the Trade Policy Review Mechanism 
(TPRM), the WTO’s central surveillance system of national trade policies.41 
 There have been repeated calls for the TPRM to be opened up to environmental 
(and social) interests. It has been suggested, for instance, that the Trade Policy 
Reviews (TPRs) might survey not only the impact of national environmental 
requirements on free trade, but also the impact of international trade agreements 
on national ecological interests and policies. Similar arguments may hold for 
climate change.

Bacchus (2016) proposes to strengthen the TPRM to include a ‘required’ impact 
assessment of relevant domestic measures on climate change, and also on efforts 
to address climate change.

The TPRM could also help in providing a standardised approach for measuring 
different climate change responses across countries. This could enhance 
comparability of climate measures undertaken by WTO Members. If the TPRM 
leads to information on whether a country’s actions are in line with the Paris 
Agreement, that may potentially lead to fewer challenges and reduce the burden 
on the already overcharged WTO dispute settlement system.

Any provision mandating climate-related impact assessments in the WTO’s 
TPRM will require an amendment of Annex 3 on the TPRM, subject to approval by 
the Ministerial Conference. (Das et al., 2018)

OPTION 2C. ENHANCING COORDINATION BETWEEN THE WTO AND UNFCCC 
THROUGH MORE INTENSIVE USE OF EXISTING FORUMS
The ongoing deliberation on response measures in the climate regime must 
be reframed by coordination between the trade and climate regimes in order to 
avoid a collision between the climate and trade regimes. This could be achieved 
through more effective use of the existing forums, such as the WTO Committee on 
Trade and Environment42 and the UNFCCC’s ‘Improved Forum on the Impact of 
the Implementation of the Response Measures’.

The UNFCCC Secretariat already has an observer status within the CTE. 
However, there still is much scope to increase engagement with the UNFCCC 
Secretariat and, more generally, debating trade-related climate policies. One 
proposal to realise this is the creation of a separate WTO Committee on Trade 
and Climate Change. (Epps and Green, 2010) This could be done through a 
ministerial decision. However, such a body could merely become symbolic, 
requiring resources and attention, and duplicating work already carried out by 
the CTE. A more straightforward option could be to redefine the mandate of the 
CTE to explicitly include climate change policy and coordination efforts with the 
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UNFCCC bodies. Consequently, the CTE could be renamed as the Committee on 
Trade, Environment and Climate Change. (Droege et al., 2016)

On the UNFCCC side, in the improved forum on the impact of the 
implementation of response measures (also see section 2.1 above) a systematic 
approach toward coordination with the work carried out by WTO bodies is still 
missing. 

The best approach to reframing climate work on response measures would be 
for the UNFCCC COP to work in concert with the members of the WTO in crafting 
a definition of a response measure that could be agreed by the COP. The WTO 
could then recognize and use that definition in the trade regime through reliance 
in dispute settlement, adoption of an amendment to the trade rules, a legal 
interpretation of trade rules or, ideally, incorporation of the definition in a WTO 
climate waiver. (Bacchus, 2019)

In exchange for their agreement to a definition of a response measure that 
includes measures that apply restrictions on trade, developing countries 
apprehensive of “green protectionism” should be offered increased and 
accelerated climate finance, technology transfer, and capacity building for 
mitigating and adapting to climate change, and also additional concessions in 
agricultural and other sectors of trade that will enable them to maximize their 
gains from their comparative advantages in the global marketplace.

The WTO and UNFCCC forums could thus be used as a starting point for 
discussions of controversial issues at the trade-climate intersection. Once the 
ice is broken, this could eventually lead to more formal negotiations on reforms, 
including possible legal reforms. (Das et al., 2018) The aim should be a regular and 
elaborated exchange of information on NDC implementation.
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3.3 Group 3. Actions under plurilateral and 
regional trade agreements
OPTION 3A. INTENSIFYING EFFORTS UNDER PLURILATERAL APPROACHES
Plurilateral agreements struck under the aegis of the WTO, particularly the 
‘inclusive’ type of agreements (see below under ‘ways of adopting plurilateral 
agreements’), could offer scope for a group of like-minded WTO Members to move 
ahead and agree on common rules addressing certain areas at the intersection of 
trade and climate change. This would bypass the hurdles caused by the slow pace 
of decision-making under the WTO.

A plurilateral initiative that has significant potential and has also made 
some concrete progress is the Environmental Goods Agreement (EGA, also see 
section 2.3 above), which was being negotiated under the aegis of the WTO as an 
‘inclusive’ deal (see below under ‘ways of adopting plurilateral agreements’). An 
EGA can potentially help disseminate climate-related products and technologies 
by lowering tariffs on environmental goods. Given its ‘inclusive’ nature, once 
a ‘critical mass’ is reached, all WTO members could eventually benefit from 
improved access to the markets of the EGA participants. (Lim, 2017)

Two other ideas in this space are a plurilateral trade and climate code which 
would deal with a range of aspects at the intersection of climate and trade (Hufbauer 
et al., 2009) and a ‘Sustainable Energy Trade Agreement’ (SETA) covering the 
liberalisation of trade in climate-friendly goods and services (Meléndez-Ortiz et 
al., 2016). A SETA could provide a detailed classification of subsidies subject to the 
agreement, including clean as well as fossil fuel subsidies and could also include 
provisions to explicitly restrict the use of fossil fuel subsidies.

The advantage of the SETA approach is that it would address a broad range 
of trade issues related to climate change and energy simultaneously and would 
thereby offer attractive benefits to parties in terms of enhanced market access for 
clean energy technologies, increased policy space, and a clarification of rights 
and obligations, as opposed to some of the narrower approaches that are usually 
discussed in the context of climate clubs. A SETA could be negotiated within or 
alongside climate clubs (see Chapter 4 on climate clubs).

In such undertakings, it would be important to discuss the liberalization of 
trade in climate-friendly goods and services in tandem. (Monkelbaan, 2016b) In 
fact, the term “technology” can cover both goods and services. Although the size 
of sustainable energy services is bigger than the market for related goods, and 
such goods and services are often traded together as a package, services related 
to climate-friendly goods are largely neglected in international negotiations. 
(Monkelbaan, 2013)

The challenge lies in identifying a reasonable set of sustainable energy-related 
services that could be subject to trade liberalization negotiations. Because these 
services are spread across multiple sectors, identifying such services could be 
a daunting task. Monkelbaan (2013) attempts to respond to these challenges by 
identifying services that are directly linked to the diffusion of climate-friendly 
technologies and analysing specific commitments made by the major trading 
countries of these services. 

The EU plans to launch the “WTO Trade and Climate Initiative” in 2021 to 
revive talks on liberalizing trade in climate-friendly technologies. Two building 
blocks include the liberalisation of trade in goods (based on the EGA experience 
but more focused on selecting more targeted objectives, e.g. climate-mitigation 
“clean” technology goods that directly contribute to the reduction of greenhouse 
gas emissions, such as equipment used in the production of renewable energy) 
and liberalisation of trade in services.
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Ways of adopting plurilateral agreements
Plurilateral agreements can be created within the WTO or outside of it.
An ‘exclusive’ plurilateral agreement under the WTO would offer the Members 

more flexibility as to what to cover within it, but would require consensus by all 
WTO members, making it politically challenging. In an ‘exclusive’ agreement, 
only members would benefit from trade liberalisation under the deal (e.g., the 
WTO Government Procurement Agreement).

For an ‘inclusive’ plurilateral agreement under the WTO, whereby benefits/
concessions would be extended to all WTO Members on a most-favoured- nation 
(MFN) basis (e.g., Information Technology Agreement; and the Environmental 
Goods Agreement that was under negotiation), a ‘critical mass’ of members is 
generally regarded as preferable to ensure that the Members reap sufficient 
benefits. (van Asselt, 2017)

OPTION 3B. INCLUDING STRONG, CLIMATE-FRIENDLY PROVISIONS IN FTAS
Climate change-related provisions could be included in FTAs either as part 
of the main text or as a side-agreement (e.g., the old NAFTA, which has been 
replaced by the USMCA). While in some agreements they take the form of general 
statements of intent, many FTAs go further and include chapters and provisions 
relating to the environment and sustainability, although even the most recent 
provisions remain rather weak (see section 2.7 above). A new generation of 
stronger provisions could be expressed in various forms, such as:

• Clarifying border carbon adjustments;
• Promoting and allowing green procurement;
• Approving renewable energy subsidies (in the form of a climate waiver, also 

see Option 1B)
• waivers or windows to avoid conflicts with climate change provisions (and 

other provisions related to sustainable development);
• deeper cooperation arrangements; 
• enhanced trade and investment in specific sectors of relevance to climate 

change, such as environmental goods and services, renewable energy, 
carbon markets, organic agriculture, sustainable transport, sustainably 
harvested forests, etc. (Gehring, 2013)

Another option would be to update extant FTAs and add such provisions.

3.4 Group 4. Border carbon adjustments
OPTION 4A. AMENDING WTO RULES FOR BCAS
An effective way of addressing possible conflicts between BCAs and WTO law 
would be to seek an amendment of the GATT and other relevant WTO rules to 
explicitly allow BCAs. (Hufbauer and Kim, 2009) This could be implemented in 
direct and indirect ways.

Directly, a change to Articles III.2 (national treatment provision) and 
II.2.a (border tax adjustment provision) of the GATT could positively state 
the permissibility of border adjustments for climate policies; similarly, an 
amendment to Articles I170 and III of the GATT (and potentially also Article 3 of 
the WTO Agreement on Subsidies and Countervailing Measures (ASCM)) could 
explicitly exempt BCAs from relevant trade disciplines.

Indirectly, changes to WTO rules that would affirm the legality of BCAs could 
include a provision allowing reliance on processes and production methods 
(PPMs) to differentiate between otherwise ‘like’ products or incorporating 
language into Article XX of the GATT to expressly cover climate policy measures 
in that provision’s exceptions. At present Article XX covers environmental 
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exceptions, but not climate change-related exceptions per se.
While each of these amendments could be a powerful way to address concerns 

about the legality of BCAs, their feasibility in the short and medium term is very 
limited. (Das et al., 2018)

OPTION 4B. ADOPTING A WAIVER FOR BCAS
A further option to reduce legal uncertainty around BCAs is a temporary waiver 
of WTO obligations pursuant to Article IX.3 of the Agreement Establishing the 
WTO (see Option 1B. above). Such a waiver could, for instance, suspend the 
application of Articles I and III of the GATT to differentiate products based 
on carbon content, coupled with an assurance of mutual restraint from legal 
disputes. In addition, a waiver could set out criteria and design principles for 
BCAs to ensure a more harmonised application.

Such a waiver would open up a series of opportunities for the trade system to 
support climate action. For example, this would make it possible for the members 
of the WTO to clarify, through a decision, that, in the definition of a “technical 
regulation” in the WTO Agreement on Technical Barriers to Trade (TBT), the 
word “related” modifying “processes and production methods” includes the 
energy used or the carbon emitted in making a product.  This would legally justify 
legitimate climate-related actions that take the form of technical regulations. 
Similarly, this approach would make it possible to amend WTO rules to provide 
that the amount of carbon used in making imported products from a WTO 
member can be calculated and included when applying countervailing duties to 
subsidies or anti-dumping duties to those products.

The temporary nature of a waiver could make it an interesting option to 
facilitate a time-limited introduction of a BCA as a means to stimulate the debate 
among WTO Members and incentivise more symmetrical climate action. 

For the steps for implementing WTO waivers, see Option 1B.

OPTION 4C. ADOPTING AN AUTHORITATIVE INTERPRETATION TO ALLOW BCAS
Instead of an amendment to WTO rules, WTO Members could opt for an 
authoritative interpretation of relevant provisions in the GATT and other 
WTO Agreements that affect the legal status of BCAs. Such an authoritative 
interpretation could, for instance, declare that BCAs are consistent with 
obligations under the WTO Agreement, notably Articles I and III of the GATT, 
or that they fall within the scope of Article XX of the GATT. Importantly, 
an authoritative interpretation could become a means to correct a judicial 
interpretation against BCAs under the WTO dispute settlement system. While, 
according to Article IX.2 of the WTO Agreement, a three-fourths majority of WTO 
Members is required to approve an authoritative interpretation, once adopted this 
takes effect for all WTO members without requiring ratification. Still, overcoming 
the voting threshold will be difficult, rendering the feasibility of this option low in 
the short and medium term. (Das et al, 2018)

OPTION 4D. AGREEING ON A ‘PEACE CLAUSE’ FOR BCAS
Less ambitious in scope than an amendment or authoritative interpretation is 
the adoption of a time-limited moratorium or ‘peace clause’. Based on this option, 
WTO Members would wait before challenging a BCA under the WTO dispute 
settlement system, or refrain from using countermeasures against the imposition 
of a BCA. Conversely, a peace clause could also be used to suspend the application 
of a BCA for a specified period of time, for instance three years, during which 
affected trade partners could enter into negotiations on how to strengthen climate 
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action so that the BCA is not required. As a temporary instrument, the purpose of 
the peace clause would be to buy time to find a permanent resolution.

In terms of its political feasibility, however, a peace clause adopted at the 
international level would face significant obstacles (see Option 1D in Section 3.1). 
It could also be implemented with more limited scope at the national level, for 
instance if cooperating countries decide to include relevant language in their 
domestic climate legislation on a reciprocal basis. While the feasibility of such a 
decentralised approach might be greater, the scope will be far more limited.

3.5 Group 5. Fossil fuel subsidy reform through 
the trade system
OPTION 5A. ENFORCE EXISTING TRADE RULES THROUGH LITIGATION AND 
TRADE REMEDIES. 
Normal trade rules apply to fossil fuel subsidies that distort international 
competition. The obvious advantage of enforcing existing rules is that it would 
not require any rule change. A main shortcoming though is that it would only be 
able to adjust for trade distortions that are caused by fossil fuel subsidies.

OPTION 5B. PROMOTE TECHNICAL ASSISTANCE AND CAPACITY BUILDING. 
Many developing countries lack the technical expertise and institutional 
frameworks to accomplish the complex task of phasing out fossil fuel subsidies 
without hurting poor people and inciting a popular backlash. The WTO 
Secretariat has a long-standing experience of building capacity and providing 
technical assistance to developing countries (and particularly Least Developed 
Countries) on trade-related matters (mainly through its Institute for Training 
and Technical Cooperation or ‘ITTC’43). Through such technical assistance and 
capacity building, WTO members could support these countries in identifying, 
measuring, evaluating, and reforming fossil fuel subsidies. 

In addition, the Partnership for Action on Green Economy (PAGE)44 could 
build capacity in socially just fossil fuel reform within its mandate of supporting 
nations and regions in reframing economic policies and practices around 
sustainability to foster economic growth, create income and jobs, reduce poverty 
and inequality, and strengthen the ecological foundations of their economies.

OPTION 5C. ENHANCE TRANSPARENCY AND NOTIFICATION. 
Notification of fossil fuel subsidies under the WTO Agreement on Subsidies and 
Countervailing Measures (ASCM) is low. To enhance the transparency and visibility 
of fossil fuel subsidies, WTO members could mandate a full disclosure of fossil fuel 
subsidies under WTO rules and improve the existing WTO subsidies notification 
mechanism. This option would likely require an amendment (see section 3.4, 
Option 4A), as Article 25 of the ASCM (on notification) does not specify which types 
of subsidies should be notified beyond those meeting the definition of Articles 1–2 
and does not specify any consequences for incomplete notifications.

Another option to this end would be for members to agree to systematically use 
the Trade Policy Review Mechanism (TPRM) of the WTO to enhance the visibility 
and transparency of fossil fuel subsidies. Countries belonging to the Friends of 
Fossil Fuel Subsidy Reform45 already seek to consistently raise the issue in their 
questions and statements under the TPRM, usually with a view of encouraging 
progress by other Members.

Strengthening transparency under the WTO could receive a boost if progress 
is made as part of the SDGs process. Under SDG 12.c.1, the United Nations 
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Environment Programme (UNEP) is leading efforts to develop a methodology for 
measuring fossil fuel subsidies. If this methodology is adopted, UNEP would be 
responsible for collecting data on UN Members for the period 2020–2030. This 
could reinforce efforts under the WTO, including on notifications. More generally, 
increasing available data on Members’ subsidies can exert a positive influence on 
transparency under the WTO. 

Multilateral and regional negotiations on fisheries subsidies could be used as an 
example of how to distinguish between different types of measures in this regard. 
For instance, the targeting of subsidies used to support illegal, unreported and 
unregulated fishing in the CPTPP draft demonstrates how trading partners can 
agree on a specific category of prohibited subsidies.46 The CPTPP seeks to link 
subsidy prohibitions to ‘negative effects’ (based on ‘the best scientific evidence 
available’) on overfishing.

OPTION 5D. INTRODUCE PLEDGES AND FOLLOW UP THROUGH REPORTING 
AND REVIEW. 
Governments could make (non-binding) pledges to eliminate or progressively 
reduce their fossil fuel subsidies and agree to report progress and review each 
other’s progress. These commitments could link into existing pledges and 
reporting mechanisms in other fora, particularly the G20 and APEC. At the outset, 
this approach could start as a plurilateral, voluntary initiative by a number of 
WTO members.

OPTION 5E. INCLUDE REFERENCES TO FOSSIL FUEL SUBSIDY REFORM IN FREE 
TRADE AGREEMENTS. 
Governments could include specific references to fossil fuel subsidy reform in 
their free trade agreements. By incorporating commitments to reforming fossil 
fuel subsidies or to technical assistance and capacity-building measures that are 
targeted at fossil fuel subsidy reform, countries could drive progress on the issue 
outside the WTO framework.47 Also, transparency could be strengthened through 
regional trade agreements.

Article 13.11.3 of the EU–Singapore Free Trade Agreement specifically addresses 
fossil fuel subsidies:

The Parties recognise the need to ensure that, when developing public 
support systems for fossils fuels, proper account is taken of the need to reduce 
greenhouse gas emissions and to limit distortions of trade as much as possible. 
While subparagraph (2)(b) of Article 12.7 (Prohibited Subsidies) does not apply 
to subsidies to the coal industry, the Parties share the goal of progressively 
reducing subsidies for fossil fuels. Such a reduction may be accompanied by 
measures to alleviate the social consequences associated with the transition 
to low carbon fuels. In addition, both Parties will actively promote the 
development of a sustainable and safe low-carbon economy, such as investment 
in renewable energies and energy efficient solutions.

 

OPTION 5F. PLACE THE ISSUE OF FOSSIL FUEL SUBSIDIES ON THE AGENDA OF 
THE COMMITTEE ON TRADE AND ENVIRONMENT AND TESSD. 
Another option would be for WTO members to explicitly place the issue of fossil 
fuel subsidies on the agenda of the Committee on Trade and Environment (CTE). 
The CTE could indeed play a crucial role in raising awareness of the subsidies, 
their magnitude and impacts, and discuss their relation to the trade system. 
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OPTION 5G. PROVIDE SUPPLEMENTARY INTERPRETATION OF WTO RULES. 
WTO members could negotiate an interpretive understanding of existing WTO 
rules and mechanisms, and thereby clarify their applicability to fossil fuel 
subsidies. Multilateral interpretations do not modify the content of existing 
obligations, but by clarifying them they can inform the application of the rules in 
the context of dispute settlement. 

OPTION 5H. CHANGE EXISTING RULES—EXPAND THE CATEGORY OF 
PROHIBITED SUBSIDIES. 
To effectively discipline the use of fossil fuel subsidies through the WTO, 
members could expand the ASCM category of prohibited subsidies to include 
measures that encourage the exploration, production, and use of fossil fuels. This 
would make it easier for WTO members to challenge fossil fuel subsidies within 
the WTO system.

OPTION 5I. NEGOTIATE A LEGAL FRAMEWORK SPECIFICALLY TARGETED AT 
REDUCING FOSSIL FUEL SUBSIDIES.
The existing ASCM mechanism is designed to address subsidies that distort 
competition, rather than subsidies that cause negative externalities, such as 
environmental damage. Hence, a new approach could be envisaged through 
which fossil fuel subsidies would be disciplined based on their effects on the 
climate, rather than on trade. WTO members could negotiate a new legal 
framework that uses additional carbon emissions expected to be caused by fossil 
fuel subsidies as the threshold for their discipline. This legal framework could be 
pursued as a plurilateral agreement among a subset of WTO members such as the 
ones in the TESSD (also see Box 1 on next page). A relatively small subset of states 
comprises the greatest grantors of fossil fuel subsidies. Hence, there may not be 
significant need or benefit derived from universality of obligation. 

The agreement could cover energy subsidies, or energy sector reform more 
broadly, giving countries with an interest in renewable energy subsidies an 
incentive to participate. While it would be more complex, it may also be more 
politically palatable. (Das et al., 2018)

OPTION 5J. ADOPT A POLITICAL DECLARATION ON FOSSIL FUEL SUBSIDIES
A further option is for WTO Members, or a subset thereof, to adopt a political 
declaration on fossil fuel subsidies. Members could agree to continue discussing 
fossil fuel or wider energy subsidies within the CTE and specify that the CTE’s 
mandate should include discussions on how they could be reformed within 
the WTO. Moreover, WTO Members could more generally state their support 
for addressing the issue under the WTO. The 2017 ‘Fossil Fuel Subsidies 
Reform Ministerial Statement’48, adopted by 12 Members at the 11th Ministerial 
Conference (MC11) of the WTO, is an example. The statement reaffirms the 
signatories’ commitments to sustainable development under the 2030 Agenda 
and recognizes that WTO Members have made relevant pledges in the context of, 
among others, the G20, APEC and the Paris Agreement. It also seeks to build the 
case for action under the WTO, suggesting that ‘trade and investment distortions 
caused by fossil fuel subsidies reinforce the need for global action including at 
the World Trade Organization’, and arguing that the WTO ‘can play a central role 
in achieving effective disciplines on inefficient fossil fuel subsidies’. (ICTSD, 2018 
and Das et al., 2018)
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 Box 1. The WTO Trade and  
 Environmental Sustainability  
 Structured Discussions (TESSD) 

More than fifty WTO members launched talks at the end of 2020 to 
advance work on trade and environmental sustainability: the Trade and 
Environmental Sustainability Structured Discussions (TESSD). The intends to 
complement the existing work of the WTO Committee on Trade and Environ-
ment and other relevant WTO committees and bodies.

This diverse group of WTO members takes an innovative and unique ap-
proach to addressing challenges like climate change, circular economy, and 
fossil fuel subsidies by involving a small core group of civil society organisa-
tions. Because of his consistent presence, the author of this report was the 
only NGO-representative that was asked for inputs on the draft statement to 
create the group and is invited to participate in official TESSD meetings. He 
is building a consortium with the Friedrich-Ebert-Stiftung Geneva and WTI 
Advisors in support of the TESSD. With this consortium, he we will focus on 
bridging the divide and trust deficit between various groups of WTO mem-
bers, building the capacity of developing countries to engage meaningfully in 
the TESSD, and ensuring that outcomes are equitable, just, and sustainable.

The work of the consortium would include increasing the ambition of TESSD 
members, promoting transparency and information sharing, identifying 
areas for future work within the WTO, supporting technical assistance and 
capacity building needs, particularly for least-developed countries, and 
working on “deliverables” of environmental sustainability. 

The TESSD’s work programme could contribute to eliminating tariff and 
non-tariff barriers in environmental goods and services, further work on 
reforming fossil fuel subsidies, and promoting a global circular economy. It 
could also contribute to strengthening links between trade and climate ac-
tion, including by collaborating on schemes addressing the carbon content 
of trade products, and exploring the issues set out in this report.

The legitimacy of the TESSD has been further strengthened by the G7 com-
muniqué of 28 May 2021, which says that “the structured discussions at the 
WTO on trade and environmental sustainability are an opportunity to build 
momentum” towards “coordinated solutions” for “global problems such as 
climate change and biodiversity loss”.
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 Table 1. Overview of policy options  
 discussed in Chapter 3 

Group 1. Group 2. Group 3. Group 4. Group 5.

Legal changes 
at the WTO

Procedural 
changes in 
institutions and 
processes

Actions under 
plurilateral 
and free trade 
agreements

Border 
Carbon 
Adjustments 
(BCAs)

Fossil fuel subsidies

1. Amend text 
of the WTO 
Agreements 
to explicitly 
allow climate 
measures

2. Adopt a 
climate waiver 
relieving WTO 
Members from 
legal obligation 
under WTO 
Agreements

3. Adopt an 
authoritative 
interpretation of 
WTO provisions

4. A temporary 
‘peace clause’ 
for trade-
related climate 
measures

1. Ensure 
technical 
expertise on 
climate change 
in WTO dispute-
settlement 
panels

2. Include 
mandatory 
climate-
related impact 
assessments 
in WTO Trade 
Policy Review 
Mechanism

 3. Enhance 
coordination 
between WTO 
and UNFCCC 
through more 
intensive use of 
existing forums

1. Intensify 
efforts under 
plurilateral 
approaches, 
particularly the 
Environmental 
Goods 
Agreement

2. Include 
climate-friendly 
provisions in 
FTAs under 
negotiation and 
in future FTAs

1. Amend 
WTO rules for 
BCAs

2. Adopt a 
waiver for 
BCAs

3. Adopt an 
authoritative 
interpretation 
allowing BCAs

4. Agree a 
‘peace clause’ 
for BCAs

1. Enforce existing 
trade rules

2. Promote technical 
assistance and 
capacity-building 
related to fossil fuel 
subsidies

3. Strengthen 
transparency of fossil 
fuel subsidies through 
increased disclosure

4. Pledge-and-review 
of fossil fuel subsidies

5. Adress in FTAs

6. Discuss in TESSD

7. Interpretation

8. Amend the 
Agreement on 
Subsidies and 
Countervailing 
Measures to address 
fossil fuel subsidies

9. A new WTO 
Agreement on Fossil 
Fuel Subsidies

10. Adopt a political 
declaration on fossil 
fuel subsidies
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4.1 The drawback of multilateral cooperation 
on climate change
Over the past few decades, we have seen that multilateral cooperation on 
climate change has a number of drawbacks, including the following:

• In a world with autonomous nations, the design of agreements with global 
coverage, such as the Paris climate agreement, has to build on consensus. If 
nations have different objectives and ambitions, such designs will gravitate 
toward what is acceptable for low-ambition nations rather than what is 
most efficient. 

• Big groups are also problematic if some countries actively try to block 
cooperation. The big fossil fuel exporters have used their membership 
in the UNFCCC and the WTO to create procedural roadblocks that have, 
in important ways, made the hard job of coordination even harder. For 
example, there are no formal voting rules for important decisions in the 
UNFCCC because these countries blocked them. And in particular fossil fuel 
exporters ‘offload’ the topic of trade and climate change endlessly between 
forums: in the WTO, they argue that the topic should be discussed in the 
UNFCCC and vice versa. As such, they block any meaningful dialogue.

• Beyond outright blockers, there is the sheer diversity in preferences and goals. 
Some countries care most about mitigation of emissions. Many countries, 
especially the poorest and most vulnerable, focus on adaptation assistance. 
Such a strategy makes sense since these countries emit little but will likely 
face severe consequences of unchecked warming. Many nations emphasize 
the reality that there are massive inequalities in the international system, 
including in historical and current levels of emissions that cause harmful 
climate change. These many different ideas and formulations are often 
conveyed under the umbrella of “common but differentiated responsibilities”. 
However, what matters most is that they reflect very different visions for how 
the burdens and benefits of collective action should be allocated, as well as 
divisive views on the overall level of action required. It is no wonder that it 
has been hard for diplomats to find a zone of agreement among nearly 200 
countries, even if it will leave each of them better off for cooperating (based on 
insights from game theory and prisoner’s dilemma). (Victor, 2015)

• The Paris Agreement, however big an achievement it is diplomatically, 
further has two major structural defects: it is uncoordinated, and it is 
voluntary. It is uncoordinated because its policies, if undertaken, would 
not limit climate change to the target of two degrees. And it is voluntary 
because NDCs are specified voluntarily and are neither legally binding 
nor are there any penalties if countries withdraw or fail to meet their 
commitments. (Hovi et al., 2017; Nordhaus, 2020)

To be sure, the cooperation that has occurred under the UNFCCC and other 
global fora has produced some useful outcomes:

• The quality of data about emissions and policies is probably higher today 
than it would have been in the absence of the UNFCCC. Standards for 
reporting data, adopted early in the process and adjusted periodically, have 
been essential. 

• The UNFCCC’s financial mechanism has funded useful capacity-building 
programmes. 

 Chapter 4. Climate clubs
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• It has been important for governments to meet regularly and draw attention 
to the climate problem—and to steer the Intergovernmental Panel on Climate 
Change (IPCC) in its periodic assessments of climate science. (Victor, 2015) 

4.2 The need for innovative and 
complementary institutional designs
Even if the Paris Agreement allows for future increases in commitment and 
reciprocity, there is a substantial risk that such designs will provide insufficient 
results. Complementary designs are required that compensate for the 
shortcomings of designs with global coverage such as the Paris Agreement. (Pihl, 
2020) 

The design of international climate policy could learn from how international 
institutions were created when stakes were high and when there were conflicting 
interests among nations. Institutions such as the WTO, NATO, and the EU 
emerged among a selected group of nations sharing a strong common interest. 
They were designed to coordinate internal activities, but also to influence outside 
parties, to attract new members and to grow. These institutions were based on 
the insights that all nations do not share the same interests and that nations 
with similar interests can benefit from joining forces and putting pressure on 
outsiders.

Despite its current challenges, the WTO is probably one of the most successful 
examples of such an emergent global institution in a world of diverging interests. 
Although all nations share a common interest in promoting trade, there are 
different interpretations of how this should be done. Free rider incentives and 
social dilemmas lead individual nations into protectionist positions. The WTO’s 
solution did not focus on voluntary UN negotiations among all nations but started 
in a club of nations with similar high ambitions to reduce trade barriers. The 
club provided members with the benefits of access to a market with low barriers, 
noncompliance was sanctioned and a decision to leave the club meant that the 
benefits were lost. If new members accepted the same level of commitment and 
reciprocity, a mechanism was created that expanded the club to global coverage. 
The mechanism was self-enforcing in the sense that the more the number of 
members grew, the more attractive it was to join the club.

Nobel-prizewinning economist William Nordhaus proposed the climate club 
idea in 2015. The support for club governance arrangements as a complementary 
approach to international climate cooperation has grown in recent years, not 
least due to the recognition that climate clubs can help make faster and deeper 
progress than the full United Nations membership. A key feature of the club 
is that it creates a strategic situation that is the opposite of today’s free-riding 
incentives. With a climate club, countries acting in their self-interest will choose 
to enter the club and undertake high levels of emissions reductions because of the 
penalties for nonparticipation.

With these precedents in mind, climate clubs could bring together groups of 
countries, and possibly non-state actors, to work together on a specific climate 
issue by following agreed guidelines and rules in exchange for benefits that can 
be shared among themselves and excluded from non-members. Through their 
unique incentive structure built around these so-called exclusive “club goods,” 
climate clubs can help incentivise participation, ensure compliance, deter free-
riding, and scale up ambition (Victor 2015). 

Geopolitically, climate clubs would make sense for countries that are ambitious 
in climate action but that are too small to have an impact on their own. Even the 
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EU is responsible for only ten per cent of global CO2 emissions and cannot stop 
runaway climate change all alone. Effective climate action is only feasible through 
collaboration.

Hovi et al. (2017) define a climate club as any international actor (country) 
group that (1) starts with fewer members than the UNFCCC has and (2) aims 
to co-operate on climate change mitigation. It would be useful here to draw a 
distinction between two types of clubs. First, in ‘Buchanan clubs’, the production 
and allocation of club goods are primary goals. Moreover, there is no incentive 
for free riding as only those paying the club fee enjoy club goods due to the 
possibility of exclusion. 

By contrast, in ‘voluntary clubs’ the main goal is to produce a public good 
(or some other benefit that generates a positive externality); hence, strong 
incentives for free riding may exist. It follows that substantial incentives may be 
required to encourage membership and to motivate members to contribute more 
to the public good than non-members do. Climate clubs may be considered a 
subcategory of voluntary clubs. (ibid.)

4.3 Climate clubs as complements to the 
UNFCCC
Weischer et al. (2012) argue that climate clubs cannot replace the UNFCCC, 
which remains the one platform where global ambition and equity can be 
discussed and potentially agreed upon.

However, ‘two degrees clubs’ could complement the UNFCCC, as they would 
enable member countries to take on more ambitious commitments and motivate 
other countries to join their efforts. Efforts are needed on multiple fronts— not as 
replacements for the UN approach but as friendly competitors and complements. 
In an ideal world, all countries would follow the same rules and the same core 
agreements. But that world, at present, is not a practical goal— the complexity of 
getting meaningful agreements is so great that efforts must begin smaller. (Victor, 
2015)

Concerns about fragmentation of climate governance, however, merit a 
response since all fragmentation is not always good news for policy. Between 
now and COP 26 in Glasgow, one critical task for the UNFCCC and for the major 
climate clubs can include adopting some basic standards for clubs. Clubs should 
be designed to encourage new members and deepen commitments. Clubs, like 
individual countries, should make pledges to the UNFCCC process and expose 
themselves to serious peer review—so that effective systems can be identified, put 
in place, and legitimately expanded while impotent ones are abandoned in time.

A climate club would in fact have geopolitical benefits. It would fit with 
President Biden’s strategy on China: to confront Beijing on technology, 
intellectual property and human-rights violations, while cooperating on climate 
change and other areas of common interest. The EU is willing to engage with the 
US on climate, including introducing carbon border adjustments. From China’s 
perspective, a tripartite deal would support Xi’s call for a “green revolution” 
while avoiding extra costs on exports. With the US, EU and China making 
up 61% of global gross domestic product and 43% of goods imports, there’s a 
powerful incentive for other countries to join. For example, the EU–UK trade 
agreement includes shared commitments to reduce emissions and implement 
carbon pricing. Canada might seek membership, as the main exporter of carbon-
intensive goods to the United States.

Defining the relationship of climate clubs to the UNFCCC could become 
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an important issue in the ongoing negotiations – the clubs could formally or 
informally report to the UNFCCC. Going further, the actions of the club members 
could also be negotiated, recognised, and monitored within the UNFCCC.

4.4 Situating climate clubs 
Back in the early 1990s, when the UNFCCC was crafted, most observers expected 
that the international regulatory regime to mitigate emissions that cause climate 
change would be organised hierarchically, with the UNFCCC at the centre—much 
as happened with the Vienna Convention and the Montreal Protocol and its 
many amendments that have effectively addressed depletion of the ozone layer. 
What has emerged, instead, is a decentralised “regime complex” (Keohane and 
Victor, 2011 – also see Figure 7 below) or “polycentric” system (also see annex 
3) for governance. The question is if climate clubs as voluntary clubs could 
compensate for design-problems of the Paris agreement, and allow nations with 
high ambitions to set the standard.

Keohane and Victor (2011) argue that there is no integrated, comprehensive regime governing efforts to limit 
the extent of climate change. Instead, there is a regime complex: a loosely coupled set of specific regimes.

 Figure 8. The Regime Complex  
 for Climate Change  

Financial Market Regulation
(e.g., cross-border emission trading)

IPR; BIT:s and other Investment Regulation
(e.g., affecting incentives to deploy new technology) border tariff 
measures in unilateral policies)

GATT/WTO
(e.g., border tariff measures 
in unilateral policies)

Nuclear Suppliers Group
(e.g., vis US-India nuclear partnership)

Expert Assessments
(IPCC; national assessments)

UN Legal Regimes
(UNFCCC; subsidiary agreements 
[Kyoto Protocol]; Paris Agreement; 
funding mechanisms [GEF]; and political 
agreements [e.g., Copenhagen])

Montreal Protocol
(regulation of ozone-depleting gases 
that also affect climate warming)

Unilateral Action
(e.g., California or Industry [CCX] 
rules on offsets)

Bilateral Initiatives
(e.g., US-India; UK-China) Clubs

(e.g., MEF, APP, G20, G8+5)

Specialized UN Agencies
(e.g., WMO; UNEP; FAO; UNDP; IAEA)

Multilateral Development Banks
(e.g., World Bank PCF, Forestry and Adaptation funds)
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4.5 Functions of climate clubs
Victor (2015) lists five functions that climate clubs could fulfil.

1. Entice reluctant countries to do more
Climate clubs could provide a forum for enthusiastic countries to “get the deals 

done” that would convince reluctant countries to make bigger efforts. There are 
already several promising examples of this kind of club-like behaviour. Norway 
has led the creation of a big international fund that is rewarding tropical countries 
for better land management practices—notably Brazil and Indonesia, and now in 
West Africa. 

2. Design smarter BCAs
Climate clubs can begin working on three fronts. 
First, some discipline is needed on the various unilateral border measures that 

a few large and enthusiastic countries have been contemplating. This effort must 
be done in a way that leads, ultimately, to a broader consensus among many 
nations—the club is, tactically, a way to begin but strategically must focus on how 
agreements in minilateral forums will spread throughout the trading system.

A second front is better accounting statistics—there are a few methods already 
available for border adjustment, and with a small bit of effort those could be used 
officially. Currently, countries report their national territorial emission statistics 
to the UN and ignore the effects of trade. The result is that importers of carbon 
intensive products can claim that they are cutting emissions domestically when, 
in fact, trade-adjusted and consumption-based emissions statistics show that 
they have made a lot less progress. This effort to improve the statistical base 
must be done within the context of whole economies rather than just focused on 
trade. That will help to maintain a perspective on where and how trade effects 
are important. Though the whole economy will be eventually affected by these 
efforts, information is initially needed to help focus these efforts on the sectors 
that matter most.

A third front could be synchronizing domestic carbon pricing policies in 
the Climate Club (carbon taxes, trading schemes, etc.) by the introduction of a 
minimum carbon price.

Nordhaus (2015) argues that nations can share a flat tariff; it does not have to be 
linked to variations in carbon emissions, and he calculates that a tariff for creating 
a stable club can be quite small, of the magnitude of 2%.

Tariffs offer outsiders an incentive to join the club and to price carbon 
emissions. The more countries join the club, the larger the market protected by 
a carbon tariff and the stronger the incentives for outsiders to join. This would 
eventually allow a global carbon price to emerge.

Countries creating a climate club could specify the permissibility and legal 
conditions of BCAs and commit to mutual restraint in terms of challenging BCAs 
that meet these conditions. Parties to an FTA or climate club could also explicitly 
declare the right to invoke Article XX of the GATT to justify BCAs. Beyond setting 
out basic principles and conditions for BCAs, they could further adopt a code of 
conduct or good practice (Hufbauer et al., 2009) specifying permissible design 
elements and applications, notification and cooperation procedures, and even an 
institutional structure to facilitate capacity-building, oversight, implementation, 
and review of BCAs.

Prospectively, such cooperation could even result in a plurilateral agreement 
under Annex 4 of the WTO Agreement, formally integrating this decentralised 
option into the international trade regime. Hufbauer et al. (2016) for example 
propose a plurilateral trade and climate code under Annex 4 of the WTO 
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Agreement to deal with a range of aspects on the climate-and-trade interface. 

3. Craft conditional commitments
Efforts by one government will depend on what other governments do as well. 

This is the key logic for international cooperation, and it hinges on the ability 
to make conditional commitments— that is, commitments in which the actions 
by one state (or firm or locality) depend on those of another. In addition to 
commitments, conditional promises can demonstrate the benefits of cooperation 
that will flow if countries make joint efforts. Smart, conditional promises can 
be the engine for international cooperation. They can help lock into place what 
countries have already agreed to do while also propelling them to pledge even 
more when they see the benefits of cooperation become tangible.

4. Craft and demonstrate technology strategies
Technological innovation and deployment play an important role in the 

solution to the climate problem. Club members could set up collaboration in 
the areas of climate innovation and technology, and transfer technology to 
developing countries.

5. Help countries adapt to climate change
A group of donors could put a large and credible funding promise into play, 

along with credible offers of technical assistance for club members.
Success with clubs in global warming could help offer models for other areas of 

international cooperation also beset by gridlock. (Victor, 2015) Just as the General 
Agreement on Tariffs and Trade (GATT) served as the centre for broadening 
participation and ambition in the multilateral system of trade in products and 
services, a climate club could serve as a crucial and powerful attractive nucleus 
for broadening participation and ambition in climate mitigation.

4.6 Challenges for climate clubs 
There are several challenges that can explain the limited progress on climate 
clubs to date.

First, by joining a climate club, members would give up some flexibility over 
their own climate schemes and subject themselves to obligations and scrutiny 
from within the club. Joining a club therefore involves costs and countries will 
only be willing to take them on if they consider the benefits to outweigh them. 

The second challenge is to get the right mix of countries to join the club. Criteria 
for determining the right mix of countries could, for example, include countries’ 
contribution to global GHG emissions, emissions profiles, and experience with 
carbon pricing, as well as non-climate criteria like the presence of close trade ties 
or the existence/negotiation of free trade agreements, and the presence of other 
diplomatic relations between the countries. Ultimately, a climate club should 
include both ambitious front-runner countries and more reluctant countries 
(Victor 2015). Without the former, the club would lack ambition, but without the 
latter, its impact would be limited as a club’s ability to scale up climate action 
largely depends on getting more reluctant countries to take on climate action. 
Strategic attention will be needed to ensure that clubs become big enough that 
a “critical mass” of gains appears—and that those collective gains are weighed 
against the extra cost of working in larger groups.

Third, some may consider a climate club a preferential trade agreement exclusively 
for club members. Linking climate change mitigation to trade in this way could 
breach the World Trade Organization’s (WTO’s) most-favoured-nation (MFN) 
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principle. Bacchus (2016) and Hovi et al. (2017) see at least three possible options for 
overcoming this constraint. The first is through the GATT’s Article XX(g) and Article 
XIV of the GATS, which permits exceptions to the MFN principle in relation to natural 
resource conservation. The second is by adding the FTA to existing WTO provisions, 
in accordance with GATT Article XXIV. The third is by WTO members creating a new 
MFN exception in the form of a WTO waiver that explicitly permits discriminatory 
climate club trade benefits. (also see Annex 5 for more details)

Finally, some countries and experts are sceptical about climate clubs and 
fear that they may undermine the multilateral climate response and result in 
policy chaos.  However, this is not necessarily supported by experience with 
fragmentation in regulatory regimes and the competition from climate clubs 
may actually result in more effective climate responses (Victor 2015). Moreover, 
the adoption of the Paris Agreement, which explicitly acknowledges and even 
requires bottom-up approaches to climate action, may somewhat help lower 
the scepticism given that decentralisation is an inherent feature of the new 
climate regime. This is, however, unlikely to completely silence the criticism. It is 
therefore important that climate clubs are transparent and inclusive, have clear 
and objective membership criteria, and are anchored in the multilateral climate 
regime as complementary efforts in the global climate response. The latter may 
for example involve adopting basic standards for clubs, as well as club members 
making pledges to the UNFCCC that will be peer reviewed (Victor 2015).

4.7 Success characteristics and criteria for 
climate clubs
Design characteristics for climate clubs generally relate to levels of international 
coverage, levels of commitment and levels of reciprocity. These three aspects 
are crucial for the efficiency of a policy design. Some other important questions 
related to moral obligation, fairness and income distribution, as well as the 
popularity and political acceptability of a Climate Club are: 

• Will carbon taxes hurt low-income members of society with unwanted 
effects on income distribution? 

• Will carbon taxes cause political disruption and protests that hinder 
implementation? 

• Should rich nations, rather than introducing tariffs, support poor nations in 
their efforts to adapt to climate change and to mitigate emissions? 

• Will tariffs on export from developing nations endanger future 
collaborations and mutual trustful relations? (Pihl, 2020)

Weischer et al. (2012) outline four criteria that would make a climate club 
transformational:

• An ambitious vision: Club members should come together around a vision 
that is commensurate with what climate science suggests is needed to avoid 
dangerous climate change. This vision could be framed around emissions 
reductions, targets for energy efficiency or renewable energy deployment, 
or price parity for renewable energy technology. 

• Clear conditions for membership: The club should be an exclusive group, 
open only to those countries that meet clear criteria consistent with the 
vision. Criteria could consider the track record of potential members, targets 
for the future, and/or the existence of national strategies and policies. The 
criteria need to be specific and measurable, demonstrating that countries 
already intend to move forward and wish to go further and faster together.



51

• Significant benefits provided to members: The club needs to offer strong 
incentives for joining so that countries will accept the ambitious conditions 
for membership. Therefore, the club has to create real benefits for members 
in areas such as investment, technology sharing, or trade. 

• A pathway to start now and expand over time: The club needs to become 
operational quickly, so it is likely to start with relatively easy-to-implement 
activities, such as information sharing. However, a two degrees club should 
be set up in a way that allows it to address more difficult questions (e.g., 
around trade), grow in scope (e.g., expanding from renewable energy or 
efficiency to other areas), and increase the number of members over time. 
What starts as a small energy transformation club could turn into a “low-
carbon union,” providing significant benefits across all sectors of the low-
carbon economy to a growing number of member countries.

A two degrees club could start as a small group of leadership countries. This 
club would not close the global emissions gap by itself through emissions 
reductions in member countries alone. Instead, its aim would be to provide 
a proof-of-concept for low-emissions development, accelerate technology 
development, and create momentum. The club would be transformational 
because it would create an attractive model that others could join and follow. 

Revenues from carbon taxes and tariffs could, also or alternatively, be 
distributed to domestic groups that are in need or to outside developing nations, 
supporting climate adaption and climate transformation processes. Such efforts 
would make a Climate Club more legitimate in an international context, which 
could further increase the willingness among outsiders to enter and reduce the 
risk of retaliation among trade partners. To the extent that such measures also 
would increase the efforts in developing nations to reduce emissions, it would add 
to the global effort on climate change. (Pihl, 2020) 

One prominent example of an extant climate clubs is the CACC (also see Annex 6).
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4.8 Overview of this chapter
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• get reluctant countries to do more
• design smarter BCAs
• craft conditional commitments
• craft and demonstrate technology 

strategies
• help countries adapt to climate 

change
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• give up flexibility over own climate 
schemes, subject to obligations and 
scrutiny

• get the right mix of members (mix 
of leaders and reluctant countries) 
so that the club is legitimate and has 
problem-solving capacityviolation of 
WTO rules?

• undermine multilateral climate 
response?

Challenges

• emission reductions
• support of policy planning
• advancing political dialogues
• cooperation enhancement

Public goods

• financial incentives
• knowledge incentives and 

methodologies
• reputational benefits
• trust-building
• co-benefits

Additional benefits or 
‘club goods’

• ambitious vision
• clear conditions for membership
• significant benefits for members
• pathways towards expansion of 

scope, activities, and members

Criteria for making 
a climate club 

transformational
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5.1 Rationale for carbon pricing and carbon 
markets
The economic rationale for market-based instruments, including emission 
trading and carbon taxes, is well established (Baumol and Oates 1988). Market-
based instruments are generally seen as cost-effective: in theory, they achieve a 
given level of emissions reduction at least cost. 

By putting a price on emissions (whether directly as a tax or fee, or indirectly 
through emissions trading), market-based instruments force individual actors 
to internalize the cost of their pollution (which would otherwise remain an 
“externality”). Market-based instruments give polluters an economic incentive 
to reduce emissions, spurring innovation that leads to less pollution. Two 
different motives for carbon pricing, which may have different implications for 
determining price level etc. are: 1. To compensate for externalities, and 2. To 
support transitions by changing relative prices of green vs fossil alternatives. 
While the first motive is principle-driven, the second is more pragmatic.

A carbon price has a number of advantages as it is:
• an efficient mechanism to correct this distortion;
• an incentive to reduce emissions. The result is globally cost-effective 

reductions of emissions and, as it gives rise to new markets; incentives for 
innovations and the required sustainable transformation;

• building on existing institutions; tax bureaucracies exist in all nations and 
existing markets for resources can be extended to the trade of rights to 
carbon emissions;

• providing governments with income and an opportunity to reduce other, 
distorting taxes (e.g., taxes on income from labour);

• less complex and multidimensional to agree on, compared to a certain 
allocation of national quantities for reaching a total reduction (Weitzman 
2015);

• less exposed to the free rider problem; a climate negotiator has incentives to 
argue for a small quantity for himself and large for others but arguing for a 
low price for oneself will also give a low price to others (ibid).

Carbon taxes and emissions trading systems (ETSs) are the two primary tools 
to explicitly price GHG emissions. In the case of a carbon tax, governments 
set a fixed price that emitters have to pay for every tonne of GHGs. For an ETS, 
governments instead put a cap on overall emissions, which is tightened over time, 
allocate allowances that emitters have to submit for every tonne of GHGs, and 
allow participants to trade these emission units among themselves.  

Emissions trading or “cap-and-trade” has a number of benefits over carbon 
taxes. First, climate policy objectives are often framed in terms of quantitative 
targets, facilitating their translation into emissions caps. Second, cap-and-trade 
programs provide certainty in terms of emissions reduction because an emissions 
cap is set that declines over time. Carbon taxes provide certainty in terms of stable 
carbon prices. Third, in theory, ETSs should drive more cost-effective emissions 
reductions than a carbon tax as emission units are a scarce commodities that 
carry an opportunity cost; entities with relatively low abatement costs will 
therefore reduce emissions more heavily and sell surplus allowances to those with 
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relatively high abatement costs (also see Annex 7 for an explanation of marginal 
abatement cost curves or MACCs). Fourth, ETSs could be linked up to drive more 
efficient allocation of abatement efforts. Linking ETSs requires that the marginal 
abatement cost (the cost of the last ton of emissions reduction) be equal across 
jurisdictions. Otherwise, the same amount of abatement could be achieved at 
lower cost by shifting effort from high-marginal-cost jurisdictions to those with 
lower marginal costs. Through linking emissions trading schemes, trading will 
equate the carbon price, and therefore the marginal abatement cost, across 
any two fully integrated, linked markets. In contrast, equalizing the marginal 
abatement cost in a tax system requires “top-down” coordination and multilateral 
negotiation—to set a common tax. Such coordination has been unsuccessful even 
in the economically integrated EU.

ETSs have worked well in practice. Perhaps the best-studied market-based 
policies are the U.S. sulfur dioxide trading program created by the 1990 Clean 
Air Act Amendments (Ellerman et al. 2000), the phasedown of leaded gasoline 
in the U.S. (Newell and Rogers 2007), and the implementation of the Montreal 
Protocol on the Ozone Layer (Stavins, 2003). More recently, the European Union’s 
Emission Trading System (EU ETS) has achieved its targets and successfully 
reduced emissions, despite lower-than-expected allowance prices. Meanwhile, 
California’s carbon market has performed well since it began operating in 2013 
and has established a linkage with Quebec’s carbon market. 

While emissions trading could be well applied to large industrial and energy 
plants, it would be prohibitively complicated to administer to small installations 
such as automobile transportation and residential heating and cooling. A carbon 
tax on fuels used for transportation, heating, and cooling would be the preferred 
way to promote CO2 emissions abatement in these sectors.

DOWNSIDES OF DEPENDING ON CARBON PRICING
The potential and effectiveness of carbon pricing is constrained by 
competitiveness and carbon leakage concerns that arise in a world of asymmetric 
climate action. The fear that domestic industries may lose market shares to 
their competitors in countries with lower carbon prices or less stringent climate 
policies more generally, as well as the related concern that the reduced emissions 
may shift to the latter, can discourage the uptake of carbon pricing instruments or 
limit their ambition.

Rosenbloom et al. (2020)49 further contend that carbon pricing has weaknesses 
with regard to five central dimensions: 

1. carbon pricing frames climate change as a market failure50 rather than as a 
fundamental system problem 

2. policy priorities: carbon pricing puts weight on efficiency as opposed to 
effectiveness

3. innovation approach: carbon pricing tends to stimulate the optimization of 
existing systems rather than transformation

4. contextual considerations: carbon pricing suggests a universal instead 
of context-sensitive policy approach as the international climate policy 
landscape is fragmented, and 

5. carbon pricing fails to reflect political realities (e.g., the need for just 
transition and compensating those who are affected by carbon pricing)

Rosenbloom et al. question the argument by many economists that carbon 
pricing should be the cornerstone of a climate policy response. To address 
the urgency of climate change and to achieve deep decarbonization, climate 
policy responses need to move beyond market failure reasoning and focus on 
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fundamental changes in existing sociotechnical systems such as energy, mobility, 
food, and industrial production. Instead, Roosenbloom et al. suggest fundamental 
changes to existing systems, referred to as “sustainability transitions”. 

They question how strong the innovation effects of carbon pricing actually 
are and whether carbon pricing can generate more than incremental changes. 
Tvinnereim and Mehling (2018), for instance, review the record of several 
prominent carbon pricing strategies and find that they have, to date, helped 
realize fewer opportunities for innovation and system-wide transformation than 
expected. Rather, current trajectories and emission reductions deviate little 
from business-as-usual scenarios, even in the case of Sweden’s $140 (USD)/tonne 
carbon price for the transport and building sectors. This suggests that, in practice, 
carbon pricing strategies by themselves indeed tend to promote the optimization 
of established business models and technologies but neglect more fundamental 
system change necessary for deep decarbonization.

While optimization remains important, it does little to confront carbon lock-in, 
encourage radical innovation, or avoid dead-end paths. Incremental change alone 
is not enough to pursue low-carbon pathways at the required pace. Established 
systems typically have deep lock-ins (e.g., large sunk costs in infrastructure and 
cultural conventions underpinning user practices). Deliberately accelerating 
transitions, therefore, involves weakening lock-ins (e.g., removing fossil fuel 
subsidies and banning carbon-intensive technologies) and supporting system 
building for low-carbon alternatives (e.g., stimulating new innovations, business 
models, and markets).

Another possible downside of carbon pricing is economic redistribution 
between producers and consumers. For, example it has demonstrated that the 
choice between subsidizing green power production and imposing a carbon 
price on fossil power have similar effects on supporting transition to green power 
but differ in that carbon pricing benefits producers whereas subsidies benefit 
consumers. (Hirth and Ueckerdt 2012)

Many pathways will need to be pursued and aligned to realize change—from 
supporting emerging innovations and decommissioning existing technologies or 
infrastructure, to building coalitions of actors and interests, (re)designing market 
rules and planning processes, and legitimizing new practices and related social 
norms. Carbon pricing can be part of this policy mix but should not be the only 
instrument.

5.2 Carbon pricing and carbon markets
Carbon pricing is expected to continue to play a key role in the mitigation 
effort as countries seek cost-effective solutions to curb emissions. Many experts, 
policymakers, and businesses alike highlight the importance of putting a price on 
carbon to induce changes in production and consumption patterns and redirect 
investments towards low-carbon alternatives. 

Over the past few years, 46 national and 35 subnational jurisdictions have 
enacted carbon pricing schemes, covering about 22 percent of global GHG 
emissions. (World Bank Group, 2020)51 Emerging and developing economies are 
increasingly part of this development, not least through bilateral cooperation 
or initiatives like the World Bank’s Partnership for Market Readiness, which, 
among other things, helps countries pilot carbon pricing instruments.  Figure 
9 provides an overview of carbon pricing schemes that are in place, scheduled 
for implementation or under consideration at the national and/or sub-national 
levels.
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 Figure 9. Overview of carbon pricing schemes 

Source: https://carbonpricingdashboard.worldbank.org/ 

ETS implemented or scheduled for implementation Carbon tax implemented or scheduled for implementati…

ETS or carbon tax under consideration ETS and carbon tax implemented or scheduled

ETS implemented or scheduled, ETS or carbon tax under … Carbon tax implemented or scheduled, ETS under consid…

https://carbonpricingdashboard.worldbank.org/
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By 2021, 58 jurisdictions—responsible for about half of world gross domestic 
product (GDP) and covering 14 percent of global GHG emissions—price carbon 
through an ETS. (ICAP 2020) Most notably, China launched a national ETS in 
2017, which has overtaken the ETS of the European Union (EU) as the world’s 
largest carbon market and has important implications for carbon market 
developments globally (Swartz, 2016). Figure 10 gives an overview of ETSs that 
are in place, scheduled for implementation or under consideration at the national 
and/or sub- national level.

 Figure 10. Overview of emissions  
 trading systems 

Source: https://icapcarbonaction.com/en/icap-status-report-2020

In force Under development Under consideration

The ICAP ETS world map depicts emissions trading systems currently in force, under 
development or under consideration. There are now 21 systems covering 29 jurisdictions 
with an ETS in force. Another nine jurisdictions are putting in place their systems for 
operation in the next few years, including China, Germany and Colombia. 15 jurisdictions 
including Chile, Turkey and Pakistan are also considering the role an ETS can play in their 
climate change policy mix. The number of systems under development and consideration 
includes Montenegro and the Philippines, respectively, but this is not reflected in the map as 
the announcements were made after the editorial cut-off date of this report. If a jurisdiction 
already has a system in force and is developing or considering an additional system, it is 
depicted in the map as its system being in force only (i.e. in blue).

https://icapcarbonaction.com/en/icap-status-report-2020
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5.3 Benefits of carbon market clubs
Keohane et al (2015) propose a particular type of climate club: a club of 
carbon markets (CCM) or carbon market club (CMC). Such a club’s goal would 
be to promote deep reductions in emissions by supporting the development, 
harmonization, and increased ambition of domestic carbon markets, including 
in fast-growing economies. Members of a CMC would establish harmonised 
or reciprocal standards for monitoring and reporting emissions, accounting, 
transparency, and environmental integrity; create a shared market infrastructure 
to support the mutual recognition of emissions units; share experience and 
cooperate in building institutional capacity; and work jointly to further the ability 
of these markets to promote domestic and cross-border investment in low-carbon 
technologies.

Member jurisdictions would benefit from:
• assurance that other leading carbon market jurisdictions will apply 

similarly stringent standards and guidelines;
• increased confidence in the environmental integrity of emission units, 

especially those developed and transferred consistent with the coalition’s 
standards and guidelines;

• enhanced transparency, including in MRV systems;
• information exchange, institutional capacity-building, and policy 

coordination;
• reputational benefits;
• flexibility to consider closer cooperation – and potential future linkage; and
• deeper and faster mitigation action, for example by linking ETSs52, which 

would lead to a convergence in their carbon prices. This can then help 
reduce concerns about competitiveness and carbon leakage (Hawkins and 
Jegou 2014)

Club members could grant each other exclusive trade benefits by accepting each 
other’s emission units, while excluding those from non-members. In return, they 
would have to adhere to the club’s standards53 
 on issues such as accounting, scope, compliance, or offsets (Petsonk and Keohane 
2015). Access to each other’s carbon units would help move towards a more 
harmonised global carbon price. 

CMCs thus hold promising potential as one avenue for driving enhanced 
ambition and action in the global mitigation effort. They can provide countries 
with the necessary flexibility to achieve and surpass their NDCs, as well as 
contribute to the development of more commonly accepted, adopted, and aligned 
carbon market design elements that ensure environmental integrity and provide 
for robust accounting, while giving countries sufficient room to tailor carbon 
pricing to domestic circumstances.

5.4 How to set up CMCs?
RELEVANT PROVISIONS IN THE PARIS AGREEMENT
Article 6 of the Paris Agreement explicitly recognises countries’ ability to 
engage in “cooperative approaches” on a voluntary basis, including with regard to 
“internationally transferred mitigation outcomes” (ITMOs) It has thus created a 
multilateral foundation for a range of market-based cooperative approaches, such 
as carbon market clubs.

Article 6.1 of the Paris Agreement broadly recognises countries’ ability to 
cooperate in the implementation of their NDCs to allow for higher ambition, 
while Article 6.2 more specifically recognises voluntary “cooperative approaches” 
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involving ITMOs. The Paris Agreement therefore explicitly acknowledges bottom-
up approaches to carbon market cooperation. Article 6.4 further establishes a 
new UNFCCC mechanism to contribute to mitigation and support sustainable 
development, thus offering a top-down market element.

The ITMO provision is of interest for linking carbon markets and forming 
climate clubs. The provision could accommodate different forms of carbon 
market cooperation, including the possibility of exchanging emissions units 
through linking and climate clubs. While such cooperation was also possible 
under the Kyoto Protocol, its explicit inclusion is noteworthy. Moreover, all 
parties can now make use of this provision, hence laying the foundation for more 
comprehensive carbon market cooperation (Marcu 2016).

While Article 6.2 leaves scope for interpretation, it contains some elements 
that set out general criteria for counting ITMOs towards countries’ NDCs (e.g., 
a   requirement   for parties to apply “robust accounting” that ensures, among 
others, “the avoidance of double-counting”). This gives parties the discretion 
to develop their own accounting systems, although these are to be “consistent” 
with guidance from the Conference of the Parties serving as the meeting of the 
Parties to the Paris Agreement (CMA).  In addition to such activities taking place 
on a “voluntary basis,” they shall “promote sustainable development and ensure 
environmental integrity and transparency, including in governance.” There is 
no explicit reference to following specific standards that would be developed by 
the CMA. In principle, this leaves space for countries to develop and follow their 
own domestic standards, while being required to be transparent about these 
and their compliance with them.  Not all parties share this view, however. Some 
read the provision as giving the CMA a mandate to develop guidance regarding 
both the criteria of sustainable development and environmental integrity and 
transparency. There is a need for clarifying this issue to allow those interested in 
linkages and clubs to pursue these promptly and with a good level of certainty 
regarding the ability to use the transferred units for complying with their NDCs.

PRECEDENTS FOR CMCS AND POTENTIAL MEMBERS
Beyond the Paris Agreement, several initiatives have provided unprecedented 
momentum for the further spread of carbon markets and cooperation on them. 
These include the Carbon Market Platform, the New Zealand-led Ministerial 
Declaration on Carbon Markets, and the CPLC (also see Annex 8). All three have 
some potential to serve as steppingstones for the formation of carbon market 
clubs through the sharing of information and best practices, development of 
guidelines and standards, and initiation of some policy coordination.

Countries with well-functioning domestic carbon markets therefore need 
to get together and build on these initiatives’ momentum and technical work. 
Considering the members of the various initiatives, negotiating positions in 
the UNFCCC, and domestic carbon developments, the likely candidates for the 
initial formation of a carbon market trading club include the EU, New Zealand, 
South Korea, and Switzerland, which all operate domestic carbon markets, as 
well as Canada and the subnational US schemes. Canada recently decided to 
make carbon pricing mandatory across the country from 2018, though provinces 
will have flexibility in choosing between an ETS and a carbon tax. Once China’s 
national ETS runs effectively, the country’s participation—as the world’s biggest 
GHG emitter and a key trading nation—would make a meaningful contribution to 
a carbon market club. 

Future potential candidates could further include Kazakhstan and Mexico, as 
well as Chile and South Africa which are soon launching carbon taxes, though 
this would require additional design efforts given the differences between 
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ETSs and carbon taxes. Over the longer term, others such as Colombia, Chinese 
Taipei, Thailand, and Turkey, which are planning or piloting ETSs, may also 
join. Moreover, the US would be an important partner for furthering a club’s 
impact, especially now that the Biden Administration is showing to be relatively 
ambitious when it comes to climate action.

In any case, Article 6.3 of the Paris Agreement states that the use of ITMOs to 
achieve NDCs shall be “authorized by the participating parties,” thus leaving 
the door open for subnational entities to participate. The above-mentioned 
markets have all already indicated strong interest in cooperation and some 
have undertaken first attempts to connect their markets, such as the EU and 
Switzerland, as well as California and Québec. However, there is no single 
initiative that all of these countries are members of. They would therefore have to 
undertake additional political and technical efforts outside these initiatives to set 
up a carbon market club.

We may well see several rather than just one carbon market club arise. China’s 
participation would ultimately be key in the mid-term given its role as the leading 
GHG emitter and the host of the world’s largest carbon market. 

Carbon market clubs could be set up over different stages and with varying 
forms of membership. For example, a core group of jurisdictions with well-
established ETSs could already start engaging in emission units trading. In 
parallel, they could cooperate with other countries which are not ready to 
participate in the trading, by supporting them in developing and implementing 
robust carbon markets. This can contribute to the proliferation of carbon markets 
globally and prepare more countries for participating in the trading of a carbon 
market club at some point in the future. It would further ensure inclusiveness and 
transparency, which can help lower scepticism about the impact of clubs on the 
multilateral climate response.

Encouraging new members to join a carbon market club will not only be crucial 
for its climate change mitigation impact, but also to build trust that the club 
complements and contributes to the multilateral effort rather than undermining 
it. Inclusiveness as well as transparency about the club and its membership 
criteria will therefore be essential. This could, for example, be achieved through 
a staged membership structure, whereby those with well-established carbon 
markets already engage in emission units trading while cooperating with other 
jurisdictions to incentivise and support them in developing their own carbon 
pricing instruments. This could further the spread of carbon markets globally and 
pave the way for a more comprehensive carbon trading club.

A CMC would need to create the conditions for mutual recognition of emission 
units among members; maintain the market infrastructure necessary for trading; 
establish clear criteria for membership; and inform assessments of mitigation 
effort and ambition among prospective and current members.

A CLIMATE CLUB FOR A GLOBAL CARBON PRICE
Among policy makers and economists, there is a growing consensus that 
a global price on carbon is the most efficient solution to climate change (e.g., 
Mankiw 2009). 

How can then a club of ambitious nations introduce a carbon price for its 
members, and how can that price become global? A CMC could be formed among 
jurisdictions that already have introduced carbon prices, or that are willing to do 
so. The CMC should then agree on a minimum price or “price floor” on carbon 
emissions. To simplify negotiations and allow for national varieties, each member 
could be allowed to reach the price with a measure of their own choice (carbon 
taxes, price floors in carbon markets, or hybrids)54 
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 and be allowed to make upward adjustments. Damages caused by carbon 
emissions vary locally, which justify higher carbon prices, for example, health 
issues in urban areas due to air pollution (Gollier and Tirole 2015).

5.5 Trade considerations in carbon market 
clubs
Ensuring that emissions trading is exclusive to CMC members will be key 
to incentivising membership and guaranteeing the club’s environmental 
integrity. Whether or not this exclusivity could result in conflicts with the global 
trade system is an open question. In fact, the question of whether and how 
international trade rules apply to carbon markets at all is an area of continuous 
debate and uncertainty (see, for example, Werksman 1999; Button 2008; Holzer 
2016; Munro 2014). 

Some experts see no grounds for concerns as they do not consider emission 
units to be goods or services and therefore do not see them falling within the 
scope of the WTO. This reasoning is further supported through the theoretical 
argument that emission units trading is like trading in obligations, licences 
or permissions established by the government rather than trading in goods or 
services (for more details see Petsonk and Keohane 2015). 

Other experts, however, argue that trade in emission units constitutes a 
“financial service” under the GATS Annex on Financial Services. In that case, the 
exclusivity of carbon market clubs could conflict with WTO rules.55 Reviewing 
a body of literature by experts who assess whether emission units qualify as 
“derivative products,” “transferable securities,” “negotiable instruments,” or 
“other financial assets,” or are captured by the general category of “any service 
of a financial nature,” Munro (2014) concludes that emission units appear to fall 
under “financial assets” and that trade in those units in any case are captured 
under “any service of a financial nature.”

If emission units were to fall within the scope of the WTO, the Paris Agreement 
might help justify deviations from the WTO’s non-discrimination obligations in 
case of perceived conflict.  The reference to “environmental integrity” in Article 
6.2 as one of the key requirements for engaging in cooperative market approaches 
might support arguments about the “unlikeness” of emission units from club 
members and non-members (also see Box 2 on the next page).
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 Box 2. Are emission units  
 “like” products? 
Club members could seek justification for breaching WTO rules by arguing 
that emission units from non-members are not “like” products or services 
and thus not subject to WTO rules because they do not meet the same level 
of environmental integrity. There is no single definition of “likeness”; rather, 
the judgement of “likeness” is made on a case-by- case basis that can in-
clude various criteria.  The judgement typically takes into account products’ 
observed physical characteristics or the competitive relationship of products 
or services to each other.

Petsonk and Keohane (2015) argue that regarding emission units, the com-
petitive relationship is defined by the regulator: if the regulator does not 
accept a category of emission units for compliance due to concerns about 
their environmental integrity, that category of units may not constitute a 
“like” product or service. Environmental integrity is a key characteristic of 
emission units. As mentioned above, if units of dubious quality were to flow 
into the club, this could undermine its environmental purpose. Existing cap-
and-trade schemes have already restricted international offset credits on 
grounds of concerns about their environmental integrity. The EU, for exam-
ple, stopped accepting offsets generated from the destruction of industrial 
gases for this reason (Hawkins and Jegou 2014). The distinction between 
“emission units” and “offsets” may, however, be clearer than the distinction 
between different types of “emission units”. (Munro 2014)

The importance of environmental integrity is clearly acknowledged in Article 
6.2 of the Paris Agreement and this could provide some support for defend-
ing a club’s exclusivity based on the “unlikeness” of emission units from club 
members and non- members in case of conflict. However, for a WTO panel 
or Appellate Body to review the issue of environmental integrity as the basis 
for determining emission units from members and non-members as “like” 
or “unlike” in a dispute, the term “environmental integrity” would need to be 
more clearly defined. As mentioned earlier in 3.1, it would therefore be help-
ful for the CMA to issue a definition of the term “environmental integrity and 
transparency” to create a basic common understanding that can help inform 
decisions in case of potential future trade conflicts.
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INVOKING GENERAL EXCEPTIONS
Once it is accepted that emission units are goods or services within the meaning 
of GATT or GATS and considered to constitute “like” products or services, club 
members could seek to justify the exclusivity through GATT Article XX or GATS 
Article XIV, which provide for general exceptions from WTO rules. Invoking 
the general exceptions can, however, be a challenging process. To seek such 
justifications, club members would have to follow a two-step approach.

The club members would first need to prove that exclusivity falls within the 
scope of one   of the general exception paragraphs, meaning that it is either 
“necessary to protect human, animal or plant life or health” (GATT Article XX(b) 
or GATS Article XIV(b)), relates to “the conservation of exhaustible natural 
resources if such measures are made effective in conjunction with  restrictions   
on   domestic   production or consumption” (GATT Article XX(g)), or is “necessary 
to secure compliance with laws or regulations which are not inconsistent with 
the provisions of this Agreement …” (GATT Article XX(d)). The first two options 
would relate to climate change mitigation more broadly, while the latter would 
specifically relate to the Paris Climate Agreement and as such touch on public 
international law.56

Demonstrating the “necessity” of the measure (i.e., of exclusivity) or its 
relationship to the goal would entail a balancing test that weighs the contribution 
of the club’s exclusivity to climate protection or compliance with the Paris Climate 
Agreement, the importance of the interests at stake, the trade restrictiveness of 
the measure, and the availability of less trade- restrictive measures to achieve the 
objective.

Bearing in mind the Shrimp-Turtle case, club members could   point   to   the   
flexibility for members to still design and operate their own schemes, if key 
standards are met. Since exclusivity is key to preventing the influx of emission 
units that have not contributed to reducing one tonne of emissions each, 
exclusivity appears indeed to make a material contribution to achieving the 
climate objective. Otherwise, such low-integrity units could make the climate 
problem worse. Here, too, the inclusion of “environmental integrity” in Article 6.2 
as a key requirement for counting ITMOs towards countries’ NDCs could provide 
support to this argument. The adoption of a universal climate agreement that 
requires increasingly ambitious emissions reductions and sets clear temperature 
goals may help support arguments about the importance of interests at stake. 
While exclusivity is indeed fully trade-restrictive regarding low-integrity units, 
the trading would be open to those who meet the club’s requirements. Finally, 
although applying a discount to emission units from non- members that do not 
meet the same level of environmental integrity might be a less trade- restrictive 
alternative, it cannot be guaranteed to achieve the same objective. (Petsonk and 
Keohane 2015)

Next, club members would need to satisfy the conditions under the chapeau 
of the general exception provisions, showing that their exclusivity does not 
“constitute a means of arbitrary or unjustifiable discrimination between countries 
where the same conditions prevail, or a disguised restriction on international 
trade…” Here, members could stress the scientific foundation and environmental 
importance for applying exclusivity to emission units trading. Importantly, they 
would need to prove that emission units from all jurisdictions that do not operate 
under the same degree of standards as the club would be prevented from flowing 
into the club, and solely for the purpose of environmental integrity. 

At the same time, the club would need to show its acceptance of emission units 
originating from countries which meet the same level of integrity as the club 
but which are not formally a member of the club. (Petsonk and Keohane 2015) 
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This is because if another country has equally robust ETS criteria, there are no 
grounds for concerns about environmental integrity—whether it has formally 
joined the club or not. This would make it challenging to refuse club membership 
to countries that satisfy the criteria of the club. Finally, countries recall their 
efforts to negotiate carbon markets multilaterally with all UNFCCC parties, which 
resulted in Article 6 of the Paris Agreement as the only compromise on carbon 
markets for all parties following years of negotiating the new climate agreement.

TRADE MEASURES IN CARBON MARKET CLUBS
As discussed, carbon market clubs can help lower competitiveness concerns 
that countries may have about operating unilateral carbon markets.  CMCs may 
consider complementing an internal price on carbon with a club-synchronised 
price on carbon emissions from goods imported from outside the club. Such a 
price requires the members of the club to synchronize border carbon adjustments 
(BCAs) on goods from outside the club. 

If a CMC were to impose BCAs on non-members with “inadequate” climate 
measures and this was challenged in the WTO, the club would need to justify 
the use of BCAs through the inadequacy of the non-members’ climate measures. 
This could include arguing that such non-members’ products are not “like” or 
seeking justification through the general exceptions, as explained above. The 
existing challenges to defend the use of BCAs would thus remain, although the 
“environmental integrity” criterion in Article 6.2 may lend some support to 
justifying the use of BCAs given that a lack of adequate action by non-members 
may undermine the integrity of the carbon market club’s efforts. At the same 
time, the justification of BCAs would be challenging if the club members 
additionally deployed domestic measures, such as the free allocation of emission 
allowances, to shield their industries from competitiveness and carbon leakage 
concerns. The club members would therefore face pressure to abolish such 
additional protection measures.

While WTO disputes related to BCAs would constitute challenges, they are also 
opportunities, since they could move the WTO to develop generalizable standards 
and requirements for BCAs, and hence contribute to the establishment of more 
integrated international climate-trade rules.

CARBON MARKET CLUBS UNDER FREE TRADE AGREEMENTS
Another and more secure way for club members to shield themselves from 
potential conflicts with WTO rules, and for the trade system to actually support 
carbon market clubs, would be to establish them through free trade agreements 
(FTAs). This can take the form of plurilateral agreements under the WTO or FTAs 
negotiated outside the scope of the WTO but permitted by its rules as long as 
certain conditions are met.

Plurilateral WTO agreements
A possibility the trade system can provide for a carbon market club would be 
to establish it through a WTO Annex 4 agreement— an exclusive plurilateral 
agreement under Article II.3 of the Marrakesh Agreement. A plurilateral 
agreement would allow subsets of WTO members to restrict free trading to club 
members in the area of emission units only, without facing the risk of future 
challenges before a WTO panel. The most relevant and known example of a 
plurilateral agreement is the Government Procurement Agreement (Draper 
and Dube 2013). Annex 4 agreements are different from inclusive plurilaterals 
that extend benefits to all WTO members on an MFN basis, such as a potential 
Environmental Goods Agreement.  For the purpose of a carbon market club, an 
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exclusive plurilateral agreement would be an interesting option, allowing club 
members to deviate from their MFN obligation vis-à-vis non-club members. As 
such, the club would be able to make the exchange of emission units an exclusive 
right for club members without the risk of being challenged before a WTO panel. 
Since plurilateral agreements have to be approved by WTO members and thus 
cannot be challenged in a WTO dispute for inconsistency with multilateral trade 
rules (Hoekman and Mavroidis 2013), this approach would provide strong legal 
certainty and support for the carbon market club.

The other key attraction of forming a carbon market club around a plurilateral 
WTO agreement is that such agreements can be issue- specific and narrow in 
focus. It is therefore possible for the agreement to apply only to trade in emission 
units. While the Government Procurement Agreement is rather broad in its scope, 
there have previously been examples of product-specific plurilaterals, such as on 
dairy and bovine meat (Hoekman and Mavroidis 2013).

Although a plurilateral agreement under the WTO offers a promising 
opportunity to form a legally sound carbon market club, this is by no means 
an easy undertaking as it would require consensus of the WTO Ministerial 
Conference (Draper and Dube 2013). Given this challenging requirement, it is 
hardly surprising that no new plurilateral agreements have been concluded since 
the establishment of the WTO. Members of the WTO are particularly likely to 
oppose plurilateral agreements if they fear that they would create market barriers 
for non-signatories. (Bollyky, 2015)

Whether the WTO membership is required to approve a plurilateral agreement 
and a CMC plurilateral for that matter unanimously is currently a topic of heated 
discussion. It is possible that some WTO members that are not part of the carbon 
market club would oppose the creation of an exclusive club and thus vote to 
prevent it. Some WTO members may have future interests in joining a club and 
may therefore fear that if a plurilateral WTO agreement on carbon markets was 
established now, they would have to join a club whose standards they have not 
been able to influence, and which may not reflect their interests. This would be a 
particular concern for low-income countries which are unlikely to participate in 
an initial carbon market club. These countries may have specific interests, such 
as technology transfer provisions, that may, however, not be reflected in a club 
negotiated only by   high-income   countries. In addition, even those who may not 
oppose the formation of the carbon market club per se may be reluctant to give 
their approval in the context of the WTO. Traditionally, WTO members have been 
somewhat averse to actively engaging on climate issues, which they see as falling 
into the scope of the UNFCCC. 

Free trade agreements (FTAs)
Club members could also frame the carbon market club as an FTA according 
to GATT Article XXIV or GATS Article V, which does not involve voting from 
the WTO membership. RTAs would enable CMC members to deviate from non-
discrimination obligations as long as the trade restrictions on non-members of 
the FTA are not higher than before (Leycegui and Ramírez 2015).

As this would require “substantially all” trade to be liberalised57, however, and 
negotiating FTAs is a lengthy and complex process58, the most feasible approach 
would be to integrate carbon market clubs into existing FTAs or those under 
negotiation, such as USMCA, CPTPP, CETA or TTIP. (Gehring et al. 2013). Many 
FTAs now contain at least some general climate or environmental provisions, 
which can provide hooks for such undertakings. Front-runner countries in 
FTAs could form a carbon trading club and further incentivise and support the 
uptake of new carbon markets among other FTA members. Particularly in mega-
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regionals, such as the CPTPP, this can provide an excellent opportunity for getting 
more reluctant and a diverse group of countries to scale up climate action, thus 
making a positive contribution to the global mitigation effort. Over time, this 
could evolve into a more fully functional carbon trading club. Framing carbon 
market clubs within existing FTAs is therefore a promising way forward.

While club members would need to liberalise “substantially all” trade in goods 
or services more broadly, they may not be willing to make such a commitment. 
The countries likely to lead the creation of a carbon market club, such as Canada, 
the EU, New Zealand, South Korea, and Switzerland, may be willing to liberalise 
trade with each other more generally, given that some of those players have 
already negotiated or are planning to negotiate RTAs anyway, such as the EU and 
Canada, the EU and Switzerland, the EU and South Korea, and the EU and New 
Zealand. However, it would make it more difficult for new members to join the 
club, since a prospective member would not only be admitted engaging in the free 
exchange of emission units, but in trade of goods or services more generally.  Both 
the existing club members and the candidate members may have reservations in 
this regard. Because the global mitigation contribution of a carbon market club 
relies on its ability to incentivise new countries to put into place robust carbon 
markets, setting up carbon market clubs under FTAs may somewhat constrain the 
climate potential of carbon market clubs.

Despite their challenges, both FTAs and plurilateral WTO agreements merit 
countries’ consideration as potential avenues for setting up carbon market clubs 
due to the high degree of support and legal certainty they can provide from a 
trade perspective. 
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One main conclusion from this report is that while trade policies cannot ‘solve’ 
climate change (and other global challenges) in and of itself, they can potentially 
play a much more constructive role. Trade can contribute substantially to the 
achievement of Paris Agreement goals if well-designed measures are taken. The 
range of policy options and levers presented in this report could have a very 
significant cumulative effect together. Economically, environmentally, and in every 
other way, the linkage between trade and climate change in global governance is 
unavoidable and inescapable. Climate actions—which, in the current expectation, 
are to be nationally determined—will necessarily affect terms of trade.

On the other hand, trade has a direct impact on emissions. Trade can play an 
important role in mitigation as well as adaptation by fostering access to goods 
such as food, by allowing for carbon efficient allocation of global production 
(for example in places where renewable energy sources are abundant), and by 
speeding the dissemination of clean technologies. 

Trade agreements can also limit the “policy space” available to countries to 
address climate change. Future climate policies such as border taxes on carbon-
intensive products could be challenged if they are deemed to discriminate on 
unjustifiable grounds or to be a disguised restriction on international trade. Various 
countries have announced policies in their NDCs that could lead—and in some cases 
have led—to trade disputes for violating principles such as non-discrimination.59

Recently, a number of climate-related disputes has emerged and with the 
Paris Agreement’s emphasis on nationally driven mitigation, the interactions 
between the policy fields could increase. Both the trade and climate regimes 
find themselves at a crossroads. This crossroads might lead to new opportunities 
to fulfill the need for newer, much more effective policies that support trade-
related climate policy measures. As explored in this report, pressure is building 
in the global economic and governance system, as e.g., NDCs and policies cause 
trade tensions. Also, the WTO with its widely accepted legal regimes and dispute 
settlement mechanisms is a global governance opportunity (as a relatively strong 
regime) to have a positive effect on crucial, shared climate goals.

 Chapter 6. Conclusions 
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 Figure 15. How the trade regime  
 could support climate action 

Climate
Regime

Trade
Regime

How the trade regime could support climate action

Trends
• Including climate policy rules in FTA negotiations
• Intensify “TESSD” discussions under WTO (e.g., on BCAs, EGS, 

fossil fuel subsidies, and circular economy)

Rules & Norms
• Authoritative interpretation of Art XX GATT, climate waiver, peace clause
• More climate expertise in WTO dispute settlement mechanism

Institutions & 
Processes

• Bodies of the WTO and the UNFCCC should increase coordination 
and transparency on climate-related trade measures

• Climate-related impact assessments in TPRM
• Future: climate clubs and carbon market clubs

Abbreviations: GATT: General Agreement on Tariffs and Trade; FTAs: Free Trade Agreements; TESSD: 
Trade and Environmental Sustainability Structured Discussions; UNFCCC: United Nations Framework 
Convention on Climate Change; WTO: World Trade Organization.

Solutions
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One overriding message to trade negotiators and to climate negotiators 
alike about how best to meet the global challenge of reconciling our goals 
for trade and for climate change is: acknowledge the inseparability of the 
two issues. Based on this mutual acknowledgment, they must each acknowledge, 
too, the essential legitimacy of the goals of the other while fully appreciating 
the urgency of climate action. Now is the time for these communities to begin 
communicating in earnest. This communication must aim at achieving real 
progress on global policies for trade and on climate action that are mutually 
consistent, mutually supportive, and mutually reinforcing. 

Neither the goals of the long-established global trade regime nor those of the 
newly emerging global climate regime can be accomplished unless the two worlds 
of trade and climate change can come together to work as one. In the absence, 
so far, of any structured communication between the climate and trade worlds, 
there is a prevailing air of mutual apprehension, and a lack of policy attention 
to develop concrete, workable policy solutions to bridge the two areas. Climate 
advocates are worried that trade rules will keep us from fighting climate change. 
Trade advocates are concerned that making allowances for fighting climate 
change in trade rules will lead to an endless procession of other causes seeking 
such special allowances, which could undermine the global trading system. As 
voiced by Bacchus (2016), “there is also a prevailing mutual procrastination. Each 
of the climate and the trade worlds is waiting for the other to act first on the issues 
that concern them both.” 

Increased coordination between the WTO and the UNFCCC deserves more 
attention. This could happen through more effective use of existing forums 
such as the WTO’s Committee on Trade and Environment, the newly established 
Trade and Environmental Sustainability Structured Discussions (TESSD) and the 
UNFCCC’s Improved Forum on Response Measures. 

Key high-impact policy pathways 
In order to implement the policy options that are raised in this report for making 
trade more supportive of climate action (including legal changes at the WTO, 
procedural changes in institutions and practices, actions under plurilateral and 
regional trade agreements, border carbon adjustments, and fossil fuel subsidy 
reform), there is a need for innovative governance designs.

Advancing climate change objectives among a smaller set of like-minded 
countries is such an innovative avenue worth exploring further, either through 
plurilateral or regional trade agreements, or through a climate club.

Through their unique incentive structure built around exclusive benefits, 
‘climate clubs’ are well placed to increase ambition and participation, 
ensure compliance, and deter free-riding. As such, they have the potential 
to make a meaningful contribution to scaling up climate action and thus to 
achieving the Paris Agreement goals. While climate clubs can be formed around 
a range of specific climate issues, carbon pricing and carbon markets are 
particularly promising for such efforts. 

Overall, there is significant and unprecedented momentum under the Paris 
climate regime for widespread carbon market cooperation through the 
formation of climate clubs. Driving more ambitious climate action is essential 
for helping to scale up the climate response to the level required to meet the Paris 
Agreement’s temperature goals. While doing so will involve significant political 
and technical work, it is a path worth pursuing given the important contribution 
carbon market clubs can make to the global mitigation effort.

There is undoubtedly greater momentum than ever before to scale up carbon 
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markets and intensify cooperation on them, both through the recognition of 
cooperative approaches in Article 6 of the Paris Agreement and the launch 
of the various carbon pricing initiatives. In addition, extant carbon pricing 
initiatives have some potential to serve as steppingstones for forming carbon 
market cooperation by creating political momentum, sharing information and 
best practices, developing guidelines and standards, and initiating some policy 
coordination. Laying the political and technical foundations for carbon market 
clubs must be complemented by more dedicated efforts in order to move from 
concept to practice.

In addition, further research on the following topics is warranted:
• Fostering results- and policy output-oriented engagement between the 

trade and climate change communities through a ‘Global Platform’ which 
could be involved both in relevant WTO and the UNFCCC processes, and 
host a Trade and Climate Council as an independent ‘bridging’ institution

• Reviving the topics of an Environmental Goods Agreement negotiations, 
fossil fuel subsidy reform, circular economy, and trade and climate change 
in the WTO (e.g., under the TESSD)

• Clarifying the interests of developing countries in joining climate clubs 
(with a focus on identifying tangible benefits and incentives to join climate 
clubs)

• Addressing the trust deficit between developed and developing countries 
when it comes to the linkages between trade and climate change

• The carbon market club agenda in light of the Paris Agreement and 
consequential work by UNFCCC bodies, including implications of the 
Nationally Determined Contributions (NDCs) and their implementation. 
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Climate-related disputes are still a small proportion of the total number of 
disputes initiated under the WTO’s dispute settlement system, yet the latest 
cases can be linked to national climate policy targets. A growing tension can be 
observed between trade rules and national renewable energy laws and policies. In 
addition, anti-dumping measures have increased, involving allegations related to 
unfair subsidies, the use of local content requirements (LCRs), or the calculations 
of countervailing duties. 

Five recent disputes relate to renewable energy and LCRs:
• The Canada – Renewable Energy case was initiated in 2010 by Japan 

against the province of Ontario’s feed-in tariff (FIT) programme. The 
Japanese claim was that the programme’s LCRs discriminated against 
foreign renewable energy products, placing Canada in violation of national 
treatment requirements of the GATT and the TRIMS Agreement, and 
constituting a prohibited subsidy under the SCM Agreement. Canada 
argued that its FIT was a form of government procurement, to which the 
national treatment obligation did not apply, and that the measure was 
designed to ensure the affordable generation of clean energy in Ontario. 
Consequently, Canada argues that the measure was not subject to the 
WTO agreements cited. The EU had separately challenged the same FIT 
programme in 2011. The WTO panels for these two cases acknowledged 
most of the claims by Japan and the EU, including the GATT and TRIMS 
violations, but were divided on the subsidy issue. Canada appealed the 
decisions. The Appellate Body (AB) in May 2013 held that Ontario’s FIT 
programme violated the national treatment obligation under GATT and the 
TRIMs agreement, though it disagreed with the panel’s analysis on a few 
points of law, including the subsidy determination. As a result, Canada had 
to bring its programmes into compliance, which it did by mid-2014.

• A second case on renewable energy, China – Measures Concerning Wind 
Power Equipment, was raised in 2010 by the US against China’s Special Fund 
for Wind Power Equipment Manufacturing. It offered subsidies to Chinese 
wind turbine manufacturers that agreed to use key parts and components 
made in China rather than imported parts. This case was chosen out of 
multiple US investigations on China’s renewable energy practices, including 
a series of anti-dumping and countervailing duties (CVD) investigations. 
The consultations that followed led to a revocation of the subsidy in 2011 by 
China.

• Another WTO dispute involving LCRs, India – Certain Measures Relating 
to Solar Cells and Solar Modules, was initiated by the US in February 2013 
against Indian LCR provisions pertaining to solar cells and/or modules. 
Under the Jawaharlal Nehru National Solar Mission (JNNSM), New Delhi 
aims at generating 100,000 mega-watts (MW) of grid-connected solar power 
capacity by 2022. The US complained that the LCRs were in violation of 
India’s obligations under the GATT and the TRIMS and SCM Agreements. 
In its report released in February 2016, the panel found that the JNNSM’s 
LCRs constituted trade-related investment measures, thus violating the 
national treatment obligation under the TRIMS Agreement and the GATT. 
Moreover, the measures could not be exempted by the GATT’s government 
procurement derogation, nor could they be justified by that agreement’s 
general exceptions under Article XX(d), as the panel did neither regard 

 Annex 1. WTO dispute  
 settlement and climate policy 
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them “essential” nor “necessary”. Also, the panel emphasised that its 
analysis was of the WTO legality of the LCRs and that the legitimacy of the 
policy objectives pursued through the JNNSM was not under dispute. In 
April 2016, India appealed the case on certain legal aspects of the panel’s 
findings. On 16 September 2016 the AB ruled against India.
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1. Background on the nature and constraining 
power of the WTO 
Giving meaning to (old) WTO provisions

• Whether a BCA complies with WTO provisions depends predominantly on 
the actual text of those provisions. What is, for example, a ‘tax’ or ‘subsidy’ 
under national law purposes or from an economic perspective, is not 
necessarily a ‘tax’ or ‘subsidy’ under the text of WTO rules.

• Past WTO rulings have also been referred to in order to guide the meaning 
of WTO provisions. However, for many questions addressed below, there are 
no ‘precedents’ and WTO provisions are vague. This makes it very difficult 
to predict whether a particular BCA mechanism would be WTO consistent.

Limited remedies
• Even if the WTO dispute settlement body were to find a WTO violation, any 

remedy provided is purely prospective (about future damage) and excludes 
monetary compensation.

• This means that, at worst, the EU could be compelled to change its 
mechanism with effect only after an adverse WTO ruling and a reasonable 
period to implement (which normally takes several years). In this sense, the 
WTO allows for a degree of ‘trial and error’.

• The EU can also decide to keep any violation in place and instead conclude 
mutually agreed solutions with other countries (for example, in FTAs), or 
accept to suffer equivalent trade retaliation (as it did, for example, in the 
Hormone beef dispute with the US and Canada).

Relevance of WTO being in crisis
• The current crisis at the WTO has left the second-stage Appellate Body 

inoperable (the US is blocking the appointment of new Appellate Body 
members). First-level panels remain, however, available, but adoption of 
their reports may now be blocked simply by filing an appeal (to a body that 
no longer exists and can hence not complete the appeal).

• On the one hand, the potential to block adverse WTO rulings (by appealing 
‘into the void’) could be seen as a weakening of the constraining power of 
the WTO. On the other hand, the threat of a dysfunctional WTO dispute 
settlement system means that countries who consider that EU carbon 
border adjustment violates WTO rules may ‘take the law in their own hands’ 
(and retaliate against the EU) without going through the required WTO 
proceedings.

2. Overview of relevant WTO disciplines
Whether carbon border adjustment complies with WTO rules has been a 
subject of debate for many years. Most commentators today agree that at least 
certain types of adjustment could pass muster at the WTO, and that much will 
depend on the details of any such mechanism.60 Although widely discussed and 
anticipated, few actual examples of carbon border adjustment can be found. None 
have been challenged before the WTO to date.

 Annex 2. Feasibility of BCAs  
 under WTO Agreements 
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2.1 RELEVANT WTO RULES THAT COULD BE INVOKED AGAINST CARBON 
ADJUSTMENT ON IMPORTS

• Tariff bindings: For each product imported into the EU, the EU ‘bound’ 
itself to a maximum rate of import duties or tariffs (under GATT Article 
II). A carbon adjustment on, for example, imported steel, if construed as 
an import tariff, could be found to exceed the EU’s tariff binding on steel. 
GATT Article II:2(a) explicitly allows, however, for ‘border tax adjustment’, 
that is, an import ‘charge equivalent to an internal tax … in respect of the 
like domestic product [here, EU steel] or … an article [e.g., steel inputs] from 
which the imported product has been manufactured or produced in whole 
or in part’. This could excuse certain carbon levies on imports ‘equivalent’ 
to a domestic carbon ‘tax’, as discussed below (under 1.3.1).

• National treatment: The EU promised not to discriminate (either de jure or 
de facto) imported products as compared to like EU products (under GATT 
Article III). To the extent the carbon adjustment on, for example, cement 
imported from China were to be construed not as a tariff (on imports 
only) but as part of, or equivalent to, an indirect tax or regulation on both 
domestic and imported cement, the EU must ensure a ‘level playing field’ 
(see below under 1.3.2 and 1.3.3).

• Prohibition on quantitative import restrictions (QRs): If the EU BCA 
were not seen as an import tariff or duty, nor as an internal tax or regulation, 
but rather as a border restriction that limits imports, GATT Article XI could 
be violated.

• Most-favored-nation treatment (MFN): Whatever the classification of the 
BCA, it cannot discriminate between like products imported from different 
countries, e.g., between aluminum from Canada versus like aluminum from 
the US. If it does, GATT Article I (or XIII, for quantitative restrictions) would 
be violated (see below under 1.3.4).

Crucially, even if any of the above four WTO rules (tariff bindings, national 
treatment, prohibition on QRs, MFN) were found to be violated, GATT Article XX 
health and environmental exceptions (see below under 1.3.5) can justify such 
violation on condition that the import adjustment is:

• a measure ‘necessary to protect human, animal or plant life or health’ 
(GATT Article XX(b)) or ‘relating to the conservation of exhaustible natural 
resources’ (and ‘made effective in conjunction with restrictions on domestic 
production or consumption’) (GATT Article XX(g)), and

• ‘not applied in a manner which would constitute a means of arbitrary or 
unjustifiable discrimination between countries where the same conditions 
prevail’ or ‘a disguised restriction on international trade’ (the so-called 
chapeau of GATT Article XX).

2.2 RELEVANT WTO RULES THAT COULD BE INVOKED AGAINST CARBON 
ADJUSTMENT ON EXPORTS
A BCA could include not only a duty or imposition on imports, but also a rebate 
of carbon cost when certain EU products are exported. Rebating energy-intensive 
exports may address competitiveness concerns of EU producers on the world 
market. Yet, such rebates may also delay climate efforts within the EU as EU 
producers could then avoid paying the cost of carbon simply by exporting carbon-
intensive products. For this reason, most initiatives and commentators propose to 
adjust carbon measures only on imports, not on exports.

If an EU adjustment mechanism were, nonetheless, to include an exemption 
or rebate for exports, other WTO members could challenge this as an export 



80

subsidy, as such exemption or rebate could be seen as a ‘financial contribution’ by 
the EU in the form of ‘government revenue that is otherwise due’ (e.g., a carbon 
tax or cost of carbon allowance) which is ‘foregone or not collected’ contingent 
on exporting the product. Export subsidies are prohibited under the WTO’s 
Agreement on Subsidies and Countervailing Measures (ASCM) (Article 3.1(a)).

Crucially, however, the ASCM Agreement (footnote 1) explicitly allows for the 
‘exemption of an exported product from duties or taxes borne by the like product 
when destined for domestic consumption’, for as long as it merely ‘levels the 
playing field’, i.e., the rebate is ‘not in excess’ of the carbon cost that would have 
been imposed if the exported product were consumed within the EU.

Note that border adjustment, be it on imports or exports, is a right, or permitted 
under WTO rules. There is no obligation to do it. Thus, by currently not adjusting 
the EU ETS, the EU is not violating any WTO rule. Moreover, if the EU decides in 
the future to adjust only on imports and stays within the limits described above, it 
is not obliged to adjust also on exports.

3. Two-step test to determine whether a BCA on 
imports is WTO consistent
Whether an EU carbon measure can be adjusted on imports depends on 
whether the measure meets the criteria set out in the WTO provisions that allow 
for border adjustment, notably GATT Articles II and III. In other words: does the 
EU measure fall within the scope of these provisions in the first place? Sections 
1.3.1 and 1.3.2 below set out the scope of EU measures that are adjustable in line 
with WTO law.

If the EU measure is, according to the relevant GATT provisions, border 
adjustable, it must pass a second test: does the measure violate the National 
Treatment provisions of GATT Article III or the MFN principle enshrined in GATT 
Article I. Section 1.3.3 (national treatment) and section 1.3.4 (MFN) below discuss 
this very question.

Finally, even if the EU measure at issue does violate one of the above-mentioned 
WTO border adjustment or non-discrimination rules, it may still be justifiable 
under the General Exceptions of GATT Article XX, which protects – under certain 
conditions – health and environmental measures from WTO inconsistency. This 
is discussed under 1.3.5 below.

3.1 IS THE EU CARBON MEASURE IMPOSED ON EU PRODUCTION AN ‘INDIRECT 
TAX’ OR ‘AFFECTING’ AN EU PRODUCT’S INTERNAL USE OR SALE?
Competitiveness concerns are catered for under the theory of ‘border tax 
adjustment’ and ‘national treatment’: if a domestic tax or regulation is sufficiently 
product or sales related (think of VAT, an excise tax on cigarettes or a dolphin-safe 
labeling requirement for the sale of tuna), it can be imposed or adjusted also on 
imports and this to ensure equal conditions of competition. Yet, other taxes or 
regulations, targeting not so much products or their inputs, but rather producers, 
employees or profits (think of corporate or payroll taxes or environmental land 
use restrictions), cannot be adjusted on imported products.

The key question is, therefore, whether a carbon tax or regulation, as it is 
imposed domestically within the EU, is more like an adjustable VAT (targeting 
products, inputs or consumption) or a non-adjustable payroll tax (targeting 
predominantly producers).

In WTO legal terms, the EU ETS, for example, can be adjusted on imports based 
exclusively on competitiveness concerns, if, but only if, it can be construed either as
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(a) an ‘internal tax or other internal charge of any kind … applied, directly or  
 indirectly, to … [EU] products [e.g., energy used or cement produced in  
 the EU]’61, or

(b) a law, regulation or requirement ‘affecting … [an EU product’s, e.g., EU  
 energy or cement] internal sale, offering for sale, purchase,  
 transportation, distribution or use’.62

What matters is the nexus between the ETS and inputs or products used or 
produced in the EU (e.g. does the ETS apply at least indirectly to EU cement as 
a product?), that is, the measure’s target; not the reason for the measure, e.g. 
whether it relates to something physically in the product (say, a sugar versus 
a carbon tax) or to something that happened in or outside the EU (say, carbon 
emissions in the EU or China).

Further guidance on precisely what types of taxes are adjustable at the border 
can be found in the ASCM Agreement, which addresses the flip side of adjustment 
on imports, namely rebates on exports. There, it is confirmed that only ‘indirect 
taxes’63-- and not ‘direct taxes’64 -- are border adjustable. However, adjustable 
‘indirect taxes’ are broadly defined as ‘all taxes other than direct taxes’. Direct 
taxes, in turn, are limited to income and property taxes. Since a carbon tax 
is neither an income nor property tax it would most likely be qualified as an 
adjustable ‘indirect tax’. In addition, adjustable ‘indirect taxes’ explicitly include 
not only consumption taxes or taxes on final products (such as VAT) but also 
inter-mediate taxes ‘in respect of the production and distribution’ of products’.65   
In other words, process or production taxes including taxes on inputs66 such as 
fuels (and fuel-related carbon emissions) could be ‘indirect taxes’ adjustable at 
the border.67

3.2 IS THE EU CARBON MEASURE IMPOSED ON EU PRODUCTION A ‘TAX OR 
OTHER CHARGE’ OR A ‘REGULATION’?
As noted earlier, pursuant to GATT Article III, not only indirect ‘taxes or other 
charges’ but also internal regulations (sufficiently related to the sale, purchase 
or use of a product or input) can be adjusted on imports.68 In this sense, no major 
difference is made between taxes and regulations. Both can be border adjustable.

That said, border adjustment of taxes or other price measures is somewhat more 
flexible. An internal EU carbon tax can be adjusted simply by applying it at the 
point of sale or consumption in the EU of, say, cement, irrespective of whether the 
cement was made in the EU or imported from China(pursuant to GATT Article 
III:2). An internal carbon tax or charge can also be adjusted at the border with a 
border tariff or charge ‘equivalent to’ the internal carbon tax (pursuant to GATT 
Article II:2(a)).

An internal regulation, in contrast, can only be adjusted for imports by applying 
the same or an equivalent regulation also on imports. Think, potentially, of an 
emissions allowance requirement imposed for both EU production and imports.69 
Border adjustment of an internal regulation by means of a border tax is not 
provided for in GATT Article II. Article II only permits border charges ‘equivalent 
to an internal tax’, not border charges equivalent to an internal regulation.

3.3 IS THE CARBON MEASURE ON IMPORTS DISCRIMINATORY COMPARED TO 
THAT ON ‘LIKE’ DOMESTIC PRODUCTS?
Assuming that the EU carbon measure on EU production can be adjusted also 
on imported products (pursuant to GATT Article II or III), such adjustment cannot 
impose a heavier burden on imports as compared to ‘like’ domestic products. 
Let’s take the example of steel:
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• The carbon cost imposed on ‘like’ steel imported from, for example, 
China cannot be in excess of that imposed on EU steel production. Past 
WTO rulings have found products to be ‘like’ based on their competitive 
economic relationship in the marketplace. This means that, most likely, EU 
and Chinese steel irrespective of their carbon footprint would be found to 
be ‘like’. If, on the whole, China exports ‘dirtier’ steel to the EU compared 
to ‘cleaner’ EU steel, then a finding of de facto discrimination is possible, 
on the ground that the group of imported steel from China is hit harder 
than the group of EU steel. However, any such de facto discrimination (in 
violation of GATT Article III) could still be justified under environmental 
exceptions discussed under 1.3.5 below.

• One way to avoid such de facto discrimination is to impose on imports of 
steel from China the average carbon price levied on EU steel. By using the 
EU group average, de facto group equality can be ensured. In addition, 
individual Chinese exporters could be allowed to demonstrate that they 
emitted less than the EU average, and on that basis pay a lower carbon 
price. If so, the overall group of Chinese imports only stands to be treated 
more favorably than the group average of EU steel producers.

• Another way to avoid de facto discrimination is to focus on, i.e. tax or 
regulate, inputs rather than the final product. If the EU taxes energy used in 
the production of steel, the adjustment on imported steel could be equally 
calculated with reference to the energy used abroad (say, the coal used in 
the production of Chinese steel). Doing so, the EU could then be said to tax 
imported energy (and emissions) embedded in imported steel at the same 
level of ‘like’ energy (and emissions) used in the production of EU steel. The 
‘like products’ (and related tax burdens) to be compared are then energy 
as inputs (say, coal, treated equally, be it EU or Chinese coal), not the end 
product steel (which may de facto be discriminated, depending on how 
‘clean’ or ‘dirty’ overall EU v. Chinese steel production is).

3.4 DOES THE CARBON MEASURE DISCRIMINATE BETWEEN LIKE IMPORTS 
FROM DIFFERENT COUNTRIES?
i. Adjusting for carbon cost already paid in the country of production
Traditional ‘border tax adjustment’ operates on the basis of the destination 
principle: domestic consumption, including imports, is taxed; exports are 
rebated. This means that, technically, EU carbon border adjustment could levy 
the full carbon price on imports irrespective of the country of origin, on the 
assumption that the county of origin has rebated whatever carbon price charged 
there. Put differently, the EU could fully adjust imports of, for example, Canadian 
steel, as normally whatever carbon price Canada imposes can be rebated by 
Canada upon export of the steel. In the end, only the carbon price at (EU) 
destination would then be levied.

In practice, however, and for reasons mentioned in section 1.2.2, carbon 
adjustment for exports is not likely. As a result, the EU may want to adjust the 
carbon price on imports with reference to the price already paid in the country 
of production. If so, the EU should ensure not to discriminate between ‘like’ 
products from different countries (GATT Article I MFN, see section 1.2.1).
ii. Exemptions for imports from specific countries
Instead of a varying carbon adjustment depending on the actual or average 
carbon cost already paid in the country of origin, the EU could also exempt 
imports on a country-specific basis. For example, the adjustment could be waived 
for imports from least developed countries70 or from countries that are party to 
the Paris Agreement or have climate legislation equivalent to the EU. As such 
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differentiation would be origin-based, it would most likely constitute a violation 
of GATT Article I MFN. However, like any violation discussed so far, it could be 
justified on environmental grounds, discussed next.

3.5 CAN THE EU BORDER ADJUSTMENT ON IMPORTS BE JUSTIFIED ON 
ENVIRONMENTAL GROUNDS?
Any GATT violation -- be it a tariff violation under GATT Article II or national 
treatment or MFN discrimination under GATT Articles I or III – can still be 
saved under GATT Article XX. At this juncture, what counts is no longer 
competitiveness concerns of ‘leveling the playing field’, but whether the 
adjustment is grounded on environmental concerns such as carbon leakage:

• There can be little doubt that, generally speaking, EU measures combatting 
climate change, including adjustments at the border, relate to a health or 
environmental concern with a sufficient nexus to EU territory (referred 
to in GATT Article XX(b) and (g)): Because GHGs mix in the atmosphere, 
all emissions, whether they occur in the EU, China or the US, pose the 
same local risk to EU citizens. This distinguishes climate measures from 
measures aimed at tackling purely extraterritorial concerns (such as ground 
water protection in China, or minimum wages in Bangladesh).

• There must also be a close enough nexus between the adjustment on 
imports and the climate change (e.g., carbon leakage) concerns it aims to 
address. In this respect, the key question is whether a less trade restrictive 
measure could achieve the same level of climate protection. Free allowances 
are one option, but as they involve not imposing a carbon cost at all on 
certain production, this option probably does not achieve the same level 
of climate protection. In addition, border adjustment never bans imports; 
it only charges a certain price for embedded carbon. As such, border 
adjustment, while it restricts trade, remains a relatively open policy.

Even if the carbon adjustment on imports, because of its positive, global climate 
change impact, is ‘necessary’ or sufficiently ‘related to’ health or the ‘conservation 
of exhaustible natural resources’ in the EU (under paragraph (b) or (g) of GATT 
Article XX), it must also be applied in a way that does not amount to ‘arbitrary 
or unjustifiable discrimination between countries where the same conditions 
prevail’ (under the chapeau of Article XX):

• Even if calibrating the border adjustment to the carbon cost already paid 
in the country of origin may involve a form of discrimination, it is arguably 
justified and not arbitrary since based on environmental grounds (i.e., 
internalising the social cost of carbon, wherever it is paid).

• Similarly, exempting least developed countries (LDCs) is probably 
discriminatory, but could be justified on environmental grounds: LDCs 
have historically emitted far less than developed countries and such 
differentiation is enshrined also in the Paris Agreement.

• In both examples, the countries treated differently could also be said to 
be countries where different ‘conditions prevail’, so there is arguably no 
discrimination in the first place.

• What prior WTO rulings have, however, condemned is measures that have 
an ‘intended and actual coercive effect on the specific policy decisions 
made by foreign governments’.71 Taxing the average or actual carbon 
content of imports from, say, China, does not require any policy change in 
China. It merely implies that that part of China’s production which is sold 
in the EU will need to pay the EU’s carbon price. In contrast, imposing a 
‘punitive’ carbon tariff on imports from countries that are not party to the 
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Paris Agreement or do not have the same carbon price policy in place as the 
EU, is conditioned on the overall policy in the country of origin. This could 
be seen as coercive and would be more difficult to justify.

4. Instrument-by-instrument conclusion
4.1 CARBON TAX ADJUSTED AT THE BORDER
An EU (or member state) indirect tax on the use or consumption of energy or 
energy-intensive products (and their related GHG emissions) is the option that 
can most easily be adjusted also on imports (in line with GATT Articles II:2(a) 
and III, and the corresponding provision on export rebates in SCM footnote 1 and 
Annex I(g)). Care must then, however, be taken not to discriminate de jure or de 
facto against imports, or between different sources of importation. Importantly, 
even if some discriminations were found, it can still be justified under GATT 
Article XX to the extent the differentiation made is sufficiently linked to health 
or environmental concerns (rather than trade protectionism or competitiveness 
concerns).

4.2 INCLUDING IMPORTS INTO A ‘CAP AND TRADE’ SYSTEM
On the assumption that a ‘cap and trade’ system is closer to an internal 
regulation than an internal (indirect) tax, also internal regulations can be adjusted 
for imports, but only with an equivalent regulation (not an import tariff or tax). 
The regulation must, however, be affecting the sale or use of products (GATT 
Article III:4). Here as well, no discrimination can be made against or between 
imports. If some discriminations were found, it could still be justified under 
GATT Article XX to the extent it sufficiently relates to health or environmental 
concerns (rather than trade protectionism or competitiveness concerns).

4.3 IMPORT DUTIES FOR COUNTRIES OUTSIDE THE PARIS AGREEMENT OR NOT 
CHARGING FOR GHG EMISSIONS
This option is likely discriminatory in violation of GATT Article I MFN. In 
addition, since it is conditioned on the overall policy in place in the country of 
production (rather than the embedded carbon in the imported product or average 
carbon footprint of the specific foreign producer), it could be seen as coercive, and 
not in line with the chapeau of the health and environmental exception in GATT 
Article XX. This option is most vulnerable to WTO challenge.

(based on Pauwelyn, 2020)

Summary: relevant provisions in Article II and III of the GATT on border tax 
adjustment

Article II.2(a) of the GATT
Nothing in this Article shall prevent any contracting party from imposing at 

any time on the importation of any product: a charge equivalent to an internal 
tax imposed consistently with the provisions of paragraph 2 of Article III [footnote 
omitted] in respect of the like domestic product or in respect of an article from which 
the imported product has been manufactured or produced in whole or in part.

Paragraph 2 of Article III (cited in Article II.2(a))
The products of the territory of any contracting party imported into the territory 

of any other contracting party shall not be subject, directly or indirectly, to internal 
taxes or other internal charges of any kind in excess of those applied, directly or 
indirectly, to like domestic products. Moreover, no contracting party shall otherwise 
apply internal taxes or other internal charges to imported or domestic products in a 
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manner contrary to the principles set forth in paragraph 1 [footnote omitted].

Paragraph 1 of Article III (cited in Article III.2)
The contracting parties recognize that internal taxes and other internal charges, 

and laws, regulations and requirements affecting the internal sale, offering for sale, 
purchase, transportation, distribution or use of products, and internal quantitative 
regulations requiring the mixture, processing or use of products in specified 
amounts or proportions, should not be applied to imported or domestic products so 
as to afford protection to domestic production [footnote omitted].

The uniqueness of the existential global challenge of climate change justifies 
carving out some kind of a limited exception for distinctions between and among 
traded products on the basis of carbon use and carbon emissions. At the same 
time, one should be mindful of the fear in the trade regime that doing so as part 
of a “likeness” determination could open the door to other distinctions that could 
threaten the overall trading system. 
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1. EU-Singapore FTA
Article 12.6: The Parties reaffirm their commitment to reaching the ultimate 
objective of the UN Framework Convention on Climate Change (hereinafter 
referred to as “UNFCCC”), and of its Kyoto Protocol in a manner consistent with 
the principles and provisions of the UNFCCC. They commit to work together to 
strengthen the multilateral, rulesbased regime under the UNFCCC building on 
the UNFCCC’s agreed decisions, and to support efforts to develop a post-2020 
international climate change agreement under the UNFCCC applicable to all 
parties.

Article 12.10 (‘Cooperation on Environmental Aspects in the Context of Trade 
and Sustainable Development’): (…) The Parties recognise the importance of 
working together on trade-related aspects of environmental policies in order to 
achieve the objectives of this Agreement. The Parties may initiate cooperative 
activities of mutual benefit in areas including but not limited to: 

(…) (f) cooperation on trade-related aspects of the current and future 
international climate change regime, including ways to address adverse effects 
of trade on climate, as well as means to promote low-carbon technologies and 
energy efficiency. (…)

2. CETA
Article 24.9 Trade favouring environmental protection

1. The Parties are resolved to make efforts to facilitate and promote trade 
and investment in environmental goods and services, including through 
addressing the reduction of non-tariff barriers related to these goods and 
services.

2. The Parties shall, consistent with their international obligations, pay special 
attention to facilitating the removal of obstacles to trade or investment in 
goods and services of particular relevance for climate change mitigation 
and in particular trade or investment in renewable energy goods and related 
services.

Article 24.12 Cooperation on environment issues
1. The Parties recognise that enhanced cooperation is an important element to 

advance the objectives of this Chapter, and commit to cooperate on trade-
related environmental issues of common interest, in areas such as:
• (…) (e) trade-related aspects of the current and future international 

climate change regime, as well as domestic climate policies and 
programmes relating to mitigation and adaptation, including issues 
relating to carbon markets, ways to address adverse effects of trade 
on climate, as well as means to promote energy efficiency and the 
development and deployment of low-carbon and other climate-friendly 
technologies (…)

 Annex 3. Provisions on  
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3. Trade and Cooperation Agreement between 
the EU and the UK 
ARTICLE 401 Trade and climate change

1. The Parties recognise the importance of taking urgent action to combat 
climate change and its impacts, and the role of trade and investment in 
pursuing that objective, in line with the UNFCCC, with the purpose and 
goals of the Paris Agreement adopted at Paris on 12 December 2015 by the 
Conference of the Parties to the United Nations Framework Convention on 
Climate Change at its 21st session (the “Paris Agreement”), and with other 
multilateral environmental agreements and multilateral instruments in the 
area of climate change.

2. In light of paragraph 1, each Party:
a. commits to effectively implementing the UNFCCC, and the Paris 

Agreement of which one principal aim is strengthening the global 
response to climate change and holding the increase in the global 
average temperature to well below 2 ºC above pre-industrial levels and 
pursuing efforts to limit the temperature increase to 1,5 ºC above pre-
industrial levels;

b. shall promote the mutual supportiveness of trade and climate 
policies and measures thereby contributing to the transition to a low 
greenhouse gas emission, resource-efficient economy and to climate-
resilient development; and

c. shall facilitate the removal of obstacles to trade and investment 
in goods and services of particular relevance for climate change 
mitigation and adaptation, such as renewable energy, energy efficient 
products and services, for instance through addressing tariff and non-
tariff barriers or through the adoption of policy frameworks conducive 
to the deployment of the best available solutions.

4. The Parties shall work together to strengthen their cooperation on trade-
related aspects of climate change policies and measures bilaterally, 
regionally and in international fora, as appropriate, including in the 
UNFCCC, the WTO, the Montreal Protocol on Substances that Deplete the 
Ozone Layer done at Montreal on 26 August 1987 (the “Montreal Protocol”), 
the International Maritime Organisation (IMO) and the ICAO. Such 
cooperation may cover inter alia:
a. policy dialogue and cooperation regarding the implementation of 

the Paris Agreement, such as on means to promote climate resilience, 
renewable energy, low-carbon technologies, energy efficiency, 
sustainable transport, sustainable and climate-resilient infrastructure 
development, emissions monitoring, international carbon markets;

b. supporting the development and adoption of ambitious and effective 
greenhouse gas emissions reduction measures by the IMO to be 
implemented by ships engaged in international trade;

c. supporting the development and adoption of ambitious and effective 
greenhouse gas emissions reduction measures by the ICAO; and

d. supporting an ambitious phase-out of ozone depleting substances 
and phase-down of hydrofluorocarbons under the Montreal Protocol 
through measures to control their production, consumption and trade; 
the introduction of environmentally friendly alternatives to them; 
the updating of safety and other relevant standards as well as through 
combating the illegal trade of substances regulated by the Montreal 
Protocol.
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Polycentric governance means that there are ‘many centres of decision-
making that are formally independent of each other’ (Ostrom et al. 1961: 831). 
Polycentric governance systems can be defined as ‘complex, modular systems 
where governance units with different purposes, organizations and spatial 
locations interact to form together systems characterized by many degrees of 
freedom at different levels’ (Pahl-Wostl 2009: 357). In a truly polycentric system, 
responsibilities at different governmental levels are tailored to match the scale of 
the public services they provide (Ostrom 2009a). Ostrom observed that ‘[global] 
solutions, negotiated at a global level— if not backed up by a variety of efforts at 
national, regional and local levels—are not guaranteed to work effectively’ (ibid.: 
4).

Decentralised centres of authority can organize collective action successfully 
to deal with public goods (Poteete et al. 2010) when they operate coherently as 
a system. Global Regimes (e.g., for deforestation) need support ranging from 
national implementing legislation to subnational monitoring and enforcement. 
Thus, effective global governance institutions are necessarily polycentric in 
nature.

Polycentricity applies both to the ‘horizontal’ proliferation of actors at the 
global level and to the distribution of actors across different governance ‘levels’ 
and ‘scales’. Because much of the challenge of promoting the SDGs ends up 
being about the cross-level phenomena that characterize interactive social and 
environmental phenomena, the complexity of global environmental change, 
and in particular climate change, necessitates analysis processes at lower levels 
of social organization and across different governance levels (Karlsson 2000). 
Polycentric systems tend to provide more opportunities for experimentation 
and learning to improve policies over time, and they improve communications 
and interactions to help build trust needed for increased cooperation. Thus, 
polycentricity can enhance innovation, trustworthiness, levels of cooperation 
and the achievement of more effective and equitable outcomes for the SDGs at 
multiple scales. However, disaggregating environmental politics and dividing 
responsibilities can carry risks for political accountability and the effectiveness of 
governance.

Polycentricity reflects the fact that, although a challenge like climate change is 
a ‘global’ problem, it is the cumulative result of diverse actions and decisions at 
multiple scales (Monkelbaan 2015). Action on abating emissions similarly needs 
to be taken at multiple levels and scales (Kates and Wilbanks 2003). Moreover, 
polycentric approaches to climate and energy governance are expected to offer 
an equitable, inclusive, informative, accountable, protective and adaptable 
framework for promoting renewable energy and energy efficiency, fighting 
energy poverty, reducing greenhouse gas emissions and improving energy 
security (Sovacool 2010). In this context, polycentricity can be a useful concept 
for understanding and improving efforts to implement the SDGs in specific 
situations. 

(from: Monkelbaan, 2019)
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Bacchus (2016) offers the following options on climate clubs and coalitions.

Policy Option 1. A WTO decision on climate measures
Members of the WTO should affirm by a decision that climate measures taken 

pursuant to a climate agreement of the UNFCCC are measures falling within 
the scope of Article XX of the GATT and of Article XIV of the GATS and will be 
entitled to the benefit of those general exceptions to the obligations in the WTO 
treaty, provided they comply in their application with the conditions to those 
exceptions reiterated in Article 3.5 of the UNFCCC.

Policy Option 2. A WTO waiver for climate clubs
Members of the WTO should agree on a set of circumstances in which there 

would be a presumption in favour of granting a waiver for a climate-related 
“club” organised outside the framework of the WTO to become a “plurilateral” 
agreement under the WTO treaty. Members of the plurilateral could commit to a 
set of rules on climate change that would be binding solely on them and would be 
fully enforceable in WTO dispute settlement.

Policy Option 3. A WTO decision on climate clubs
Through a decision by the members of the WTO:
a. Affirm that an agreement by a climate “club” to provide “WTO-plus” trade 

benefits over and above those due under the WTO treaty to WTO members 
that are members of that “club,” and not to those WTO members that are not 
“club” members, is permissible under WTO rules;

b. Provide that trade sanctions taken by a WTO member pursuant to a 
plurilateral “climate club” or some other plurilateral climate agreement to 
which that WTO member is a party against another WTO member that is 
not a party to that plurilateral climate agreement will be in compliance with 
WTO obligations, only to the extent that the requirements of the GATT, the 
GATS, and other relevant WTO agreements are fulfilled.

Policy Option 4. A WTO decision on environmental exceptions in the GATT 
and the GATS

Through a decision by the members of the WTO, provide that:
a. There is no territorial limitation to Article XX of the GATT, and that 

therefore WTO members have the legal right to take measures domestically 
to address environmental harms that occur outside their national territory;

b. Or provide, more narrowly, only that there is no territorial limitation to Article 
XX of the GATT and Article XIV of the GATS for measures taken for climate 
reasons relating to the amount of carbon used in making traded products.

Bacchus (2016) further notes that Article 7.2(c) of the UNFCCC stipulates that 
the COP shall “facilitate, at the request of two or more Parties, the coordination 
of measures adopted by them to address climate change and its effects (…).” This 
is a rather far-reaching provision in that it requires concrete action from the COP 
to “facilitate” in addition to creating simply legal space for plurilateral action. 
Moreover, the request by two or more parties to which this provision refers would 
have to be made to the COP through inclusion of the item on the agenda of a COP, 
and the COP would then need to actively consider the request (Amerasinghe 2010).

 Annex 5. Policy options for  
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The Climate and Clean Air Coalition (CCAC) is a transnational partnership that 
aims at slowing the rate of near-term global warming through the reduction of 
short-lived climate pollutants (SLCPs).

In February 2012, the CCAC was established as a multilateral voluntary 
partnership “for concrete and substantial action to accelerate efforts to reduce 
short-lived climate pollutants (SLCPs)” (CCAC, 2014a). The partnership includes 
national and subnational governments, intergovernmental organizations, 
businesses, scientific institutions and civil society organizations. Founded by six 
governments and the UN Environment Programme (UNEP), the CCAC consists 
of 69 state and 76 non-state partners. The CCAC secretariat is hosted by UN 
Environment and based in Paris. Further, an elected steering committee has the 
role of oversight body and the final say in most decisions, for example the destiny 
of funding. Funding is donated by members on a voluntary basis into a trust fund 
that is spent on the CCAC Secretariat, as well as on-the-ground SLCP reduction 
projects and other strategic activities, including research, conferences, and 
working-level as well as high-level political meetings (CCAC, 2014a). Amounting 
to a total of US$ 80 million by 2017 (CCAC, 2017a), its financing is rather small for 
such a large organization. While funding comes solely from developed countries 
(CCAC, 2017a), project implementation mainly takes place in developing 
countries.

The CCAC has a central objective: slowing the rate of near-term global warming 
through the reduction of SLCPs (see CCAC, 2015a). SLCP is a political term 
aggregating several short-lived climate forcers (SLCFs) including black carbon, 
methane, hydrofluorocarbons (HFCs), and tropospheric ozone. Reducing SLCPs 
with currently available technologies could cut the current rate of warming in half 
and avoid ~0.5 °C of additional warming by 2050 (UNEP/WMO, 2011). Therefore, 
reductions in emissions of these non-CO2-forcers are essential to achieve the 
goal of the PA of keeping global warming well below 2 °C. Further, they signify 
a contribution beyond the gases that have been covered by the UNFCCC, since 
black carbon and tropospheric ozone are not covered under this regime. The 
CCAC is currently the only globally active transnational initiative that deals with 
all four SLCPs. The CCAC does not set a collective emissions reduction targets or 
require its members to establish concrete objectives such as reduction pathways.

Among the other main objectives of the CCAC are promoting food security 
and energy efficiency while alleviating poverty. As SLCPs affect both global 
temperature and local and regional air quality, the CCAC stands at the 
intersection not only of different themes but also of governance levels. 
Consequently, SLCPs have a complex regulative and legal background. In 
national and international contexts they are regulated through several different 
institutions, including the UNFCCC and other environmental and air quality 
agreements such as the Convention on Long-Range Transboundary Air Pollution 
(CLRTAP) and the Montreal Protocol (Yamineva and Romppanen, 2017). Being a 
voluntary international alliance, the CCAC has no legal personality, is non-treaty 
based and does not include binding commitments.

Looking back at the evolution of the CCAC since 2012, the CCAC started off as 
an initiative largely independent from the UNFCCC. In the beginning, it was even 
perceived to have a competitive relationship to the UNFCCC, and as a distraction 
from CO2 mitigation. Some members viewed the CCAC as an alternative to the 
paralyzed UNFCCC process, for instance at COP19 in Warsaw. Over the last several 
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years, however, we have seen increasing convergence of the two agendas. The 
fact that the CCAC holds its High-Level Assemblies (HLAs) and meetings often in 
parallel to the UNFCCC COPs is just one tangible sign of the cooperative intent of 
the CCAC with respect to the UNFCCC. But also the UNFCCC has recognised and 
invited the CCAC’s expert knowledge on several occasions. For example, the CCAC 
was involved in the process of the Marrakesh climate action agenda and was 
recognised as technical expert under the Ad Hoc Working Group on the Durban 
Platform for Enhanced Action (UNFCCC, 2014). CCAC’s support of countries that 
wish to include SLCPs in their NDCs under the PA, as for example Mexico, can be 
seen as an example of “bottom-up” integration of SLCPs into the UNFCCC arena.

CCAC membership and size
The CCAC has managed to create what can be called a ‘critical mass’ that 
reunites members that have the capability and problem solving-capacity for 
action on near-term climate change: with large-emitter members such as Canada, 
the EU, India, and the USA, CCAC partners cover around 44% of the world’s GHG 
in total. The CCAC also includes many regions with high SLCP and air pollutant 
emissions; for example, 18 out of the 20 most polluted cities and 6 of the 10 
world’s largest cities are in CCAC countries. Members can also be assumed to 
reunite economic capability to mitigate near-term climate change, as together 
they represent ~70% of the world’s GDP. Overall, members see the membership 
constellation as suitable, even though some would like to see potential candidates 
such as China, Brazil and Indonesia as part of the coalition, because they could 
achieve a very large impact in terms of SLCP reductions. The partnership has 
attracted new partners every year since its establishment.

The CCAC membership can also be considered to possess a high degree of 
legitimacy, uniting developed countries with high historical responsibility for 
climate change (e.g., the USA, and EU) with developing country members from 
Africa, Asia, and the Americas, who often struggle with air pollution problems. 44 
of the 69 state partners are classified as low-income countries under the UNFCCC 
(2018). The transnational character of the CCAC can be seen as a great advantage 
in terms of capacities and knowledge. Non-state partners such as implementing 
agencies, research institutes, IGOs and subnational entities add to the CCAC’s 
problem-solving capacity and increase its legitimacy. Notwithstanding the fact 
that non-state partners have no voting capacity in the CCAC steering committee, 
their role is often seen as an add-on by partners and in contrast to the UNFCCC 
process, non-state actors can actively participate on almost equal footing. Many 
partners expressed this format was a motivation for joining.

CCAC share a common objective of making progress on SLCP mitigation. 
Membership candidates have to endorse the Coalition Framework and propose 
meaningful action on SLCPs, identifying particular areas of interest. The 
coalition then has to approve the candidate (CCAC, 2014b). Even though there 
is no entrance fee or obligatory quantifiable commitments for candidates, 
members are expected to make monetary or non-monetary contributions. 
However, interviewees have claimed that many partners are not active at all or are 
unwilling to commit to significant action on SLCPs and that activity of members 
decreased over time, and that this is perceived as challenge. These observations 
are supported when examining the participation within the CCAC’s thematic 
initiatives. The CCAC’s inclusive format leaves much freedom for varying 
degrees of the quality and quantity of contributions. This apparently leads to a 
situation where some members are very active, while others’ contributions can 
be close to zero. In principle, lacking activism can hint at free riding, that is, 
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members enjoying the initiative’s benefits without bearing any cost or making 
any contributions. Yet drastic measures, such as excluding or penalizing inactive 
members, do not seem to be on the coalition’s agenda, even though the difference 
in activism is perceived as disadvantageous by some members.

The CCAC’s size, with 145 members, is very large. While the large and diverse 
number of participants enriches the problem-solving capacity, such a large 
partnership almost resembles the numbers of parties under the UNFCCC. The 
large club size has the effect that within the coalition, many different interests, 
objectives and priorities exist. Interests of specific coalition partners range from 
the gaining scientific and methodological support from the CCAC, to the desire 
for funding of local mitigation and capacity-building activities, to sector-specific 
or topic-specific initiatives within the CCAC, for instance, health, diesel, black 
carbon, and methane. Others want the CCAC to focus on SLCP emission reduction 
activities ‘on-the-ground’ and at scale, or the support of partners’ commitments 
under the PA and the implementation of their NDCs. Still others see a strategic 
role within the international climate and air quality policy arenas as a provider of 
a broader political message as a priority: for example emphasizing the urgency of 
near-term emissions reductions, and as a champion for the integration of climate 
and air quality agendas and policies. While many of these interests complement 
each other, some are rather contradictory. While such a flexible body as the CCAC 
is quite dynamic, it can also be difficult to manage the diverse interests, and 
partners see some drawbacks to the flexible membership structure.

CCAC’s public goods
The CCAC actively engages in achieving emissions reductions to some degree. 
Within its 11 thematic initiatives, country and non-state partners jointly 
implement concrete projects that lead to SLCP reductions and often engage in 
capacity building and training measures for the local population. A concrete 
example is the brick initiative, which installed more efficient brick kilns in Nepal 
after its most recent major earth quake, reducing SLCP emissions as a result 
(CCAC, 2016a). Many additional CCAC activities have led to emission reductions. 
For example, the CCAC reports a reduction of 12,668 tons of methane emissions 
from the oil and gas sector in 2016–2017 (CCAC, 2017a).

In many cases, however, the data is insufficient to make a robust, quantitative 
accounting of emissions reductions based on coalition activities. One reason 
for this is specific to the focus of the CCAC: it targets a subset of pollutants 
(SLCPs) and sectors where the underlying technical data required for quantifying 
emission reductions is inadequate — even in the case of implemented mitigation 
projects. A second challenge to quantifying emissions reductions is the question 
of attribution: aside from mitigation projects that the coalition directly funded, 
it is difficult to attribute emissions reductions to the CCAC per se, even when it 
played a role, i.e., by working with country partner on a new policy. It is likewise 
difficult to attribute emissions reductions to activities like capacity building.

This aspect of the CCAC’s governance activities is perceived as challenging. There 
is a general perspective with many interviewees that the effective implementation 
of emissions reductions are moving too slowly and that a scaling-up of activities 
or large-scale mitigation activities would be necessary for progress. This confirms 
our observation that only few numeric reduction goals and commitments can be 
found among members or the coalition in general. While the CCAC has a strategy, 
its 5-year plan, that includes a vision on how SLCP emission reductions can be 
achieved, it does not contain concrete emission reduction targets. Because of 
the CCAC’s voluntary character, members do not have to make any quantifiable 
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commitments on emission reductions. For example, the HLA communiqués, while 
gaining the attention of ministers and the top political level, remain somewhat 
inconcrete at the level of targets (see for example, CCAC, 2015b, 2016b, 2017b). At 
this point, rather than producing emission reductions at large scale, activities seem 
to have a flagship or “lighthouse” effect, providing an example to other regions and 
bringing SLCPs on the political agenda.

At the national and local level, the CCAC has incentivised and supported the 
development SLCP policies. The provision of planning support, methodologies, 
and capacity building has led to domestic regulation and programs in several 
cases. The CCAC reports that it has had a role in the development and adoption 
of 11 national laws, regulations or standards in the areas of diesel, waste and 
bricks policies in Australia, Colombia, Georgia, Ghana, Indonesia, Kenya, 
Mozambique and Nigeria (CCAC, 2017a). Further, the CCAC is actively supporting 
the implementation of international agreements, such as the PA and the Montreal 
Protocol with the Kigali Amendment. One way it has done this is by helping 
countries design national policies that fit into the international agreements: for 
example, Mexico has included a separate goal for the reduction of black carbon 
into its NDC, actively supported by the CCAC. CCAC also promotes the role of 
SLCP reductions as part of these agreements generally via its publications, events 
and research (for example CCAC, 2018).

The CCAC has also brought SLCPs to the attention of actors in the political 
arena, through advancing political dialogues. SLCPs have seen increased 
attention on the international stage, fostered by CCAC activities, such as 
Ministerial Roundtables and the regularly held HLAs. At such HLAs, ministers 
and heads of organizations generally endorse a joint political communiqué 
on SLCPs in line with CCAC priorities, e.g., the Bonn Communiqué of 2017 
addressed SLCPs from agriculture and municipal solid waste (CCAC, 2017b). The 
topic of SLCPs was also recently taken up by the G7, at a ministerial roundtable 
on the sidelines of the UN General Assembly and by the General Assembly of 
the Parliamentary Confederation of the Americas. On both the national and 
international level, a main success of the CCAC is that of building knowledge 
and awareness on the topic of SLCPs. A majority of partners sees a main strength 
in the CCAC’s work as establishing SLCPs as a topic per se, at governance levels 
ranging from the local to the international. Bringing SLCPs on the political 
agenda and giving a neglected climate topic a voice internationally and in many 
national contexts can be counted as part of a governance activity.

Finally, cooperation enhancement certainly stands as one of the main 
governance successes of the CCAC. Partners see the creation of a large well-
informed network and forms of close cooperation through regular exchange 
and coordinated work in the thematic initiatives that it offers as major asset of 
the CCAC. Regular discussions and exchange on scientific and technical topics 
paired with a very strong scientific basis provided by the Scientific Advisory Panel 
and inputs from non-state partners create a very sound basis for this initiative. 
The CCAC can therefore function as a ‘playing field’ where members try out 
activities and measures and debate topics in a more informal manner. The close 
working relationships within the CCAC can provide a different ground for further, 
potentially more formal negotiations in other contexts.

CCAC’s additional benefits or ‘club goods’
The CCAC produces a number of additional benefits that incentivize candidates 
to become and stay members. The constant joining of new partners underscores 
this assumption.
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Some CCAC members, primarily developing countries, receive financial 
incentives. They benefit from the funding of emission reductions projects, 
capacity-building measures and other financed support. On top of this, the 
CCAC facilitates the generation of funding from other sources, such as the 
Green Climate Fund (GCF) or the private sector. However, this is not strictly 
an excludable good since some supported activities take place in non-
members countries. Hence, funding is not entirely exclusive to members. 
Through the application of CCAC methodologies, non-members may also have 
indirect economic benefits. Notwithstanding, partners describe not only the 
methodologies and funding per se, but also the support provided by the CCAC in 
realizing them as a benefit.

The CCAC produces capacities through knowledge incentives and 
methodologies: knowledge, expertise and experience through its network, 
but also knowledge products, tools and technologies. For example, the Long-
range Energy Alternatives Planning-Integrated Benefits Calculator (LEAP-IBC) 
is a planning tool that helps governments to assess GHG, SLCPs and other air 
pollutant emissions (Stockholm Environment Institute, 2018). These products 
are produced primarily for and used by the partners. However, not all are entirely 
exclusive, as some are available on the CCAC homepage.

Partners described how the CCAC’s work has reputational benefits with a 
legitimizing effect. The CCAC seems to have established a label that helps 
to validate the quality of certain methodologies or projects. This has also 
helped politics: it provides policy makers with an argumentation for the use of 
integrative environmental approaches and innovative methodologies.

Finally, also trust-building has been relevant in this case. There is strong added 
value to the regular technical exchange and cooperation. The CCAC meets at least 
twice per year and sometimes also at further events; partners also work closely 
together in the initiatives. They describe the collaboration as positive and fruitful 
and as having a very special and unique atmosphere. It allows for a different, 
more productive and positive dialogue than in other, country-exclusive forums. 
Work within the CCAC is different than larger fora, e.g., the UNFCCC, and this is 
part of its success (Interview 10). Members therefore have an advantage because 
they know each other better and may have a better sense of which policy is 
acceptable and what not for other regions.

Through working at the intersection of air quality and climate change, the CCAC 
also provides near-term co-benefits for sustainable development: In addition to 
the global near-term warming mitigation, SLCP mitigation improves public health 
and avoids premature deaths by improving air quality. It also prevents millions 
of tons of crop losses yearly. As these effects occur first of all locally, the largest 
benefit goes to the implementing CCAC member.

Although the CCAC can draw on success stories related to emissions 
reductions, these projects have been modest in terms of tonnes of emissions 
reduced and represent flagship and “best practice” examples rather than large-
scale implementation. Overall, the CCAC’s largest value lies in those activities 
that contribute more indirectly towards emissions reductions, preparing and 
catalyzing their (future) realization. Within the CCAC, this is a point of discussion: 
some members would like to see the focus of the CCAC shift more strongly 
towards large-scale implementation of mitigation activities. However, it is 
difficult to imagine such a change, as long as there is no significant expansion of 
the funding and the club does not require any reduction commitments from its 
members.

The CCAC can still make a valuable contribution to international climate 
governance: it has acted as a pacemaker for a neglected topic and prepared 



95

the field for the implementation of SLCP reductions. The CCAC has been very 
successful in raising awareness among policy makers from different governance 
levels regarding the importance of SLCP reductions for climate, air quality, and 
sustainable development. Furthermore, it has incentivised local and national 
SLCP policy making, supporting the development of national laws, regulations, 
and standards, which promise to reduce emissions in the future. As the single 
international alliance on SLCPs, it further has a role in the orchestration of actors 
and actions on near-term warming and in the establishment of a large and well-
functioning network for cooperation based on regular exchange, a close working 
relationship and sound scientific knowledge. It coordinates efforts from the very 
local to the global governmental level, and manages actors from science, NGOs, 
and governmental representatives, integrating them horizontally.

Within the broader climate governance landscape, the CCAC is an innovative 
actor that seeks to achieve its objectives through voluntary cooperation. The 
CCAC has evolved over time: it started off as a group of only a few actors but 
now has turned into a fora-style coalition with a large and relevant membership. 
We have found that the different actors have diverse and sometimes conflicting 
interests, which we infer could make it challenging to agree on common 
objectives and actions. The diversity of interests could be one explanation for 
why few commitments and concrete reduction goals can be found within the 
CCAC. In this regard, the CCAC also resembles large fora such as the UNFCCC. 
A trade-off exists between the club’s problem-solving capacity and relevance, 
which increases with large membership, and its decision-making ability, which 
is challenged the more members and interests are involved. Yet the CCAC, in 
contrast to the UNFCCC, seeks to cope with this situation by giving its steering 
committee an outstanding authority over central decisions.

The CCAC is complementary to the UNFCCC process, in a role which has 
also evolved over time. While at its origins the CCAC was perceived as having a 
competitive character to the UNFCCC process, the CCAC has established SLCP 
mitigation as clearly complementary to CO2 reductions, with widespread support 
for its actions. It occupies a unique niche in tackling SLCPs at the intersection 
of climate and air quality policy. Moreover, our analysis suggests that CCAC’s 
activities promise progress that likely would not have been achieved under the 
UNFCCC. Not only because it focuses on pollutants beyond the Kyoto gases, 
but also because the CCAC prepares and to some degree implements additional 
emissions reduction measures tackling SLCPs and is in this regard involved 
in achieving the PA’s mitigation targets. CCAC has the ambition and potential 
to further contribute to bridging the gap between committed and necessary 
emissions reductions by proposing concrete pathways to implement the PA. As 
SLCPs have no work stream under the PA and only very few countries include 
specific SLCP measures in their NDCs, the CCAC can lay the groundwork for 
action that goes beyond what countries have so far promised in their NDCs. With 
an estimated potential of avoiding 0.5 °C (UNEP/WMO, 2011) of global warming, 
SLCP mitigation can make a very significant contribution to meeting the PA’s 
targets.

Furthermore, the CCAC has the potential to contribute to an integrating 
governance function in several regards: it tackles the overlaps of different 
legal regimes, such as the UNFCCC, the Montreal Protocol, the CLRTAP, and 
the Sustainable Development Goals (SDGs); it integrates different policy fields 
namely climate, air quality and sustainable development policy; and it brings 
together diverse expertise from politics, science and civil society. Such a function 
could be valuable within the observed fragmented climate policy regime.

In addition to its climate governance functions as expanded upon above, the 
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CCAC’s outstanding value to its members lies in providing ‘additional’ benefits 
beyond climate change mitigation via its emphasis on local, near-term benefits 
that come with improving air quality. Although co-benefits for air quality and 
sustainable development cannot be entirely excluded from non-members, these 
gains, in addition to knowledge, methodologies, reputational benefits and trust-
building, benefit members first and foremost and provide reason for joining and 
staying in the CCAC, as also evidenced by its growing membership. Nonetheless, 
the observed lack of activity among some members might also point to their 
dissatisfaction with the activities carried out or the benefits provided. This could 
generate another trade-off for the coalition, between gaining interest from new 
members vs. maintaining engagement of the existing members.

From a conceptual perspective, we see that the role of the CCAC comes closer to 
some concepts that perceive clubs as transnational actors within a building blocks 
strategy: CCAC moves the incentive structure beyond climate change mitigation 
and can prepare the implementation of policies and agreements via efforts 
additional to the UNFCCC. Generally, the club’s conceptualization provided an 
insightful basis for our analytical framework, supporting the understanding 
of how an innovative governance actor functions, and for examining the 
contributions it makes within the international climate arena. The clubs 
framework was useful despite the finding that some of the CCAC’s characteristics 
go beyond what has often been considered a climate club. The CCAC can be 
seen as a product of its time, consistent with the formats of today’s climate 
clubs generally: where participation is relatively easy and no or few obligations 
exist (Weischer et al., 2012), and which can alternately be seen as voluntary 
environmental clubs or even pseudo-clubs (Green, 2015).

Outlook
The CCAC is expected to deepen its work on implementing existing international 
agreements such as the Montreal Protocol and the PA. One pathway already 
underway in this regard is that of encouraging further countries to integrate 
SLCPs into their national climate planning, including NDCs. Nevertheless, the 
described situation of diverging interests and objectives raises the question on 
where this partnership is going. Towards stronger technical specialization, large-
scale reduction project implementation or stronger single country commitments? 
The limited funding suggests that the strengthening of its political work, such as 
the fostering of political dialogue, will still be the most significant future function 
of the CCAC, rather than large-scale project implementation. Our glimpse into 
the practice suggests that climate initiatives vary over time in their format and 
constellation. Interviewees referring to a group of especially active partners 
raise speculations that in the future we could find here a ‘coalition of the willing 
among the willing’ or a ‘club within the club’. These partners could drive forward 
ambitious action on SLCPs in a smaller group or in a special initiative within or 
outside the CCAC. Finally, our paper points to further questions to be assessed in 
future research. For example, it would be important to examine how the growing 
membership and associated interests and workload affect the coalition’s ability 
to provide ‘club’ benefits such as trust, reputation, and sharing of the limited 
funding, and to examine how benefits and costs are shared between state and 
non-state members. A comparative analysis of the CCAC in relation to other 
transnational and club actors in the global climate governance landscape could 
provide further insights. (based on Unger et al. 2020, https://www.nature.com/
articles/s41599-020-0474-8 ) 

https://www.nature.com/articles/s41599-020-0474-8
https://www.nature.com/articles/s41599-020-0474-8
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Marginal abatement cost curves (MACCs) can be useful tools in determining 
abatement costs. An abatement cost curve measures two key variables, as shown 
in Figure 10 below: abatement potential and the cost of abatement. ‘Abatement 
potential’ is the magnitude of potential GHG reductions which could be 
technologically and economically feasible to achieve. We measure this in tonnes 
of greenhouse gases (which is measured here as carbon dioxide equivalents, or 
CO2e and which include all greenhouse gases, not just CO2). So, on the x-axis 
we have the abatement potential of our range of options for reducing our GHG 
emissions; here, each bar represents a specific technology or practice. The wider 
the bar, the greater its potential for reducing emissions.

On the y-axis we have the abatement cost. This measures the cost of reducing 
our GHG emissions by one tonne by the year 2030, and in this case is given in 
euros (€) per tonne of CO2e saved. ‘Cost’ here refers to the economic impact 
(which can be a loss or gain) of investing in a new technology rather than 
continuing with ‘business-as-usual’ technologies or policies. 

 Annex 7. Marginal abatement  
 cost curves (MACCs) 

 Figure 10. Marginal abatement cost curve 

Example of a marginal abatement cost curve. Source: McKinsey&Company (2013). Pathways to a 
low-carbon economy: Version 2 of the global greenhouse gas abatement cost curve. Available at: 
https://www.cbd.int/financial/doc/Pathwaystoalowcarboneconomy.pdf 

https://www.cbd.int/financial/doc/Pathwaystoalowcarboneconomy.pdf
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The Ministerial Declaration on Carbon Markets
One key initiative is the New Zealand-led Ministerial Declaration on Carbon 
Markets, initially prepared as a fallback had the Paris Agreement not contained 
any carbon market provisions. It was tabled by 18 countries on the day the Paris 
Agreement was adopted, including Australia, Canada, Chile, Colombia, Germany, 
Iceland, Indonesia, Italy, Japan, Mexico, the Netherlands, New Zealand, Panama, 
Papua New Guinea, Senegal, South Korea, Ukraine, and the United States (US) 
(MFE 2015). The declaration highlights the important role of international market 
mechanisms  in  implementing   the Paris Agreement and states the signatories’ 
commitment to “environmental integrity, transparency and the avoidance of 
double- counting”—elements that also feature in Article 6.2.

An interesting element is the signatories’ intention to work together, in a timely 
manner, to ensure the development of standards and guidelines for using market 
mechanisms that ensure environmental integrity, and their encouragement 
for other countries to support and apply these. In this context, the declaration 
makes no direct link to the Paris Agreement, but only an indirect one, whereby 
the standards and guidelines will “complement” the accord. This provides scope 
for the signatories to develop such standards and procedures plurilaterally. Not 
only does this offer an opportunity for faster progress, but it also creates space 
for developing more concrete terms for engaging in cooperative carbon market 
approaches, going beyond just accounting guidance. At the same time, there is 
no clear understanding what such standards and guidelines would entail, apart 
from their contribution to environmental integrity. It could therefore encompass 
accounting rules and practices, as well as enforcement requirements, allocation 
provisions, offset rules, and other operating criteria.

The declaration has sent a strong and clear message that countries will 
cooperate plurilaterally on carbon markets to deliver their NDCs and scale up 
ambition. However, in the ten months following the declaration’s signing, there 
have been no publicly known follow-up activities. This raises the question 
of whether the declaration will play an active role or whether it was rather a 
symbolic push for plurilateral carbon markets, while concrete action will take 
place elsewhere.

The Carbon Market Platform
The Carbon Market Platform was established in 2015 by the German presidency 
of the Group of Seven (G7)—a powerful political and economic forum comprised 
of Canada, France, Germany, Great Britain, Italy, Japan, and the US. Given 
the EU’s shared competences in many areas the G7 deals with, the European 
Commission also fully participates in the G7 meetings on behalf of the EU 
member states. The platform’s purpose is to “facilitate an informed and open 
strategic dialogue between countries interested in carbon market policy” (BMUB 
2015). It therefore provides a space for open dialogue at the highest political level.

Recognising the importance for broader and balanced participation, the G7 
has invited countries outside its group to join the platform, so long as these 
demonstrate a clear interest in carbon markets. The G7 has expressed particular 
interest in members from other major emitting countries as well as from some 
emerging and developing countries. This approach of opening up membership 

 Annex 8. Examples of carbon  
 market clubs 
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but restricting it to those with a clear interest in the area is strategically 
important: it seeks to guarantee the initiative’s relevance, impact, and legitimacy, 
while ensuring that its focus and functionality are not compromised by 
unconstructive members.

The platform has already   recognised   its role in supporting cooperation 
between the various national carbon market efforts. The group acknowledges that   
the   fragmented and uncoordinated development of carbon markets around the 
world poses challenges, with members seeing this  forum  as  having the potential  
to  foster  policy  coordination and international cooperation in  this  area. More 
specifically, the platform’s objective  is to “identify political and institutional 
gaps at the national and international level and allow for new cooperative and 
common approaches  to be developed” (BMUB, 2015). The annual meetings and 
regular technical expert work  can help countries gain a better understanding of 
the  various market  approaches,  learn  from best practices, and identify options 
for coordination in order to drive greater efficiency and enhanced environmental 
integrity, and reduce competitiveness concerns. The platform already pursued 
such a discussion during its first official meeting on 16–17 June in Japan (METI, 
2016). It can further help the CMA in the timely development of the mandated 
accounting guidance to operationalise Article 6.2 as the group agreed to support 
and complement UNFCCC-related activities regarding the development of 
common rules, guidelines, and best practices.

The purpose, membership arrangements, organisation, and high-level political 
nature of the Carbon Market Platform make it a promising forum for contributing 
to the development of a carbon market club. This is further enhanced by the 
platform’s close collaboration with other initiatives active on carbon markets, 
such as the World Bank’s Carbon Pricing Leadership Coalition and Partnership for 
Market Readiness, the UNFCCC, or the Organisation for Economic Co-operation 
and Development.

The platform could help developing guidelines and standards for carbon 
market cooperation and initiate some policy coordination among its members. 
Over time, members of the Carbon Market Platform whose schemes are 
sufficiently compatible could form a carbon market trading club. In order to 
realise its potential, the platform would, however, need to the complement its 
annual strategic dialogues with more frequent interactions between relevant 
policymakers. Moreover, it would need to expand its membership over time. 
While no new country has yet joined, New Zealand has been explicitly invited to 
do so (Carbon News 2016). In addition, the platform’s first meeting was attended 
by several non-G7 countries that are relevant from a carbon markets perspective, 
such as New Zealand, South Korea, and Switzerland.

The Carbon Pricing Leadership Coalition
One initiative that made major headlines is the CPLC, officially launched at a 
high-level event at COP21. The launch followed the World Bank’s efforts since 
the 2014 New York Climate Summit to mobilise governments, businesses, 
investors, and civil society on carbon pricing. With 24 national and subnational 
governments, over 120 companies, and more than 30 strategic civil society 
partners having joined the initiative to date, the CPLC has convened a strong 
group of stakeholders and succeeded in placing carbon pricing high on the 
political and corporate agendas.  The high-level  political  support from several 
heads of state has further been instrumental in shaping this success to date.

The CPLC has established itself as the leading initiative to drive the uptake 
of carbon pricing throughout the global economy by “strengthening carbon 



100

pricing policies to redirect investment…; bringing forward and strengthening the 
implementation of existing carbon pricing policies to better  manage  investment  
risks and opportunities; and enhancing cooperation to share information, 
expertise and lessons learned on developing and implementing carbon pricing …” 
(CPLC, 2016).

Thanks to the CPLC’s set-up in  membership  and organisation of work as well 
as the high- level political and corporate support it enjoys, it has unprecedented 
potential to truly drive the spread of carbon pricing policies. As such,  it can 
contribute to lowering concerns about competitiveness and carbon leakage, as 
the more jurisdictions price carbon the lower the risk will be that companies and 
their emissions relocate. Policymakers will consequently face fewer constraints 
in scaling up the ambition of carbon pricing schemes. If this potential is realised, 
the initiative can make a concrete contribution towards reaching the Paris 
Agreement’s temperature goals.

In order to truly shift investment, production, and consumption behaviour at 
a global scale, carbon pricing policies not only need to spread in terms of scale, 
but also need to be strong, ambitious, and credible. Plurilateral cooperation can 
help strengthen the quality of carbon pricing policies, and the CPLC can play   a 
supportive role in this regard by fostering a clear understanding and awareness 
about the role of cooperative carbon market approaches, as well as by giving high-
level impetus to the emergence of such cooperation and incentivising some of its 
members to pursue it. Some of the CPLC subgroups are already starting to discuss 
issues such as linkage. Such discussions could provide a useful steppingstone, 
potentially resulting in a carbon market club being taken forward by a subset of 
CPLC members.
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1 https://www.wto.org/english/news_e/news14_e/igo_01oct14_e.htm
2 https://www.bu.edu/pardeeschool/files/2016/11/Pardee_TradeClimate_110316fi-
nal.pdf
3 Carbon leakage refers to a situation where emissions abated in one country shift 
to jurisdictions with less ambitious climate policies. As this in reality means that pro-
duction facilities move abroad, this can also be seen as investment leakage. ‘Indirect 
leakage’ refers to the phenomenon that emissions go up in some countries as a result 
of lower fossil fuel prices that are caused by climate action (and less demand for fossil 
fuels) in other countries.
4 For example, the UNFCCC states that “The Parties should cooperate to promote 
a supportive and open international economic system that would lead to sustainable 
economic growth in all Parties, particularly developing country parties, thus enabling 
them better to address the problems of climate change” (art. 3.5). This is mirrored in 
the Preamble of the WTO Agreement which recognizes that “relations in the field of 
trade and economic endeavour should be conducted with a view to raising standards 
of living…while allowing for the optimal use of the world’s resources in accordance 
with the objective of sustainable development, seeking both to protect and preserve 
the environment and to enhance the means for doing so….”
5 https://www.wto.org/english/docs_e/legal_e/04-wto_e.htm
6 Greenhouse gas (GHG) emissions are a side-effect of economic activities. Most 
of the impacts of emissions do not fall on those conducting the activities – instead 
they fall on future generations or people living in developing countries, for example 
– so those responsible for the emissions do not pay the cost. The adverse effects of 
greenhouse gases are therefore ‘external’ to the market, which means there is usually 
only an ethical – rather than an economic – incentive for businesses and consumers to 
reduce their emissions. As a result, the market fails by over-producing GHGs.
7 The GATT sets out several trade principles, most notably that trade measures 
imposed by a member shall not discriminate between different trade partners (known 
as the most-favoured nation (MFN) obligation; Article I). Neither shall they discriminate 
against imported goods from other members vis-à-vis “like” domestic goods (the na-
tional treatment obligation; Article III). Thus, the trading system often seeks to disable 
discriminatory and protectionist economic instruments at the national level.
8 As the Environmental Performance Index 2020 shows, good environmental policy 
results are associated with wealth (GDP per capita), meaning that economic prosperity 
makes it possible for nations to invest in policies and programs that lead to desira-
ble outcomes. This trend is especially true for issue categories under the umbrella 
of environmental health, as building the necessary infrastructure to provide clean 
drinking water and sanitation, reduce ambient air pollution, control hazardous waste, 
and respond to public health crises yields large returns for human well-being. Also see 
https://epi.yale.edu/downloads/epipolicymakersummaryr11.pdf In economic theory, 
the environmental ‘Kuznets curve’ suggests that economic development initially leads 
to a deterioration in the environment, but after a certain level of economic growth, a 
society begins to improve its relationship with the environment and levels of environ-
mental degradation reduces.
9 https://www.copenhagenconsensus.com/sites/default/files/weighing_the_world-_
cost-benefit_analyses_of_the_sustainable_development_goals_-_markus_anderljung_1.
pdf
10 UNFCCC (2011): Decision 1/CP.16, paras. 88-94.
11 UNFCCC. Paris Agreement, Article 4.15
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12 UNFCCC (2015a): Decision 11/CP.21: para. 6. Decision 11/CP.21 https://unfccc.int/
resource/docs/2015/cop21/eng/10a02.pdf#page=25
13 For a chronological account of the forum, see
https://unfccc.int/topics/mitigation/workstreams/response-measures/chronology
14 https://www.iea.org/topics/energy-subsidies
15 https://www.iea.org/articles/low-fuel-prices-provide-a-historic-opportuni-
ty-to-phase-out-fossil-fuel-consumption-subsidies
16 https://ideas.repec.org/p/imf/imfwpa/2019-089.html
17 Target 12.C reads “Rationalize inefficient fossil-fuel subsidies that encourage 
wasteful consumption by removing market distortions, in accordance with national 
circumstances, including by restructuring taxation and phasing out those harmful 
subsidies, where they exist, to reflect their environmental impacts, taking fully into 
account the specific needs and conditions of developing countries and minimizing the 
possible adverse impacts on their development in a manner that protects the poor 
and the affected communities.”
18 Chile, Costa Rica, Iceland, Liechtenstein, Mexico, Republic of Moldova, New Zea-
land, Norway, Samoa, Switzerland, Chinese Taipei, and Uruguay
19 WTO. 2017. Fossil Fuel Subsidies Reform Ministerial Statement. WT/MIN(17)/54. 
See also www.fffsr.org 
20 https://ec.europa.eu/eurostat/documents/3859598/5910217/KS-RA-09-012-EN.
PDF/01d1733e-46b6-4da8-92e6-766a65d7fd60?version=1.0
21 https://www.files.ethz.ch/isn/171995/trade-in-sustainble-energy-services.pdf
22 https://www.unescap.org/sites/default/files/AWP%20No.%20166.pdf
23 https://www.wto.org/english/tratop_e/dda_e/dda_e.htm
24 https://ustr.gov/trade-agreements/other-initiatives/environmental-goods-agree-
ment
25 A related challenge was that the negotiations had to focus on “categories” of goods, 
as defined by the World Customs Organisation’s Harmonised System (HS) codes. By 
2016, negotiators had developed a “landing zone” of products across 304 HS6 tariff 
lines. However, as HS codes focus on categories, rather than individual products, there 
was “over-coverage”. For example, the HS code 8541.40 covers climate-friendly PV cells 
and modules for use in solar power, but also photosensitive semiconductor devices 
and LEDs (light-emitting diodes)—products that can raise environmental concerns over 
how they are disposed of. This categorisation issue made it difficult to agree on what 
products to include, with China adamant about including tariff cuts on solar panels, as 
well as bicycles.
26 http://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157319.pdf
27 http://www3.weforum.org/docs/WEF_Shaping_the_Future_of_Environment_and_
Natural_Resource_Security_2P_210916.pdf
28 http://ec.europa.eu/environment/gpp/index_en.htm
29 https://www.diw.de/en/diw_01.c.572804.en/topics_news/the_potential_for_green_
public_procurement_is_still_largely_unexploited_in_germany.html
30 https://www.cgdev.org/blog/stiglitz-urges-tariffs-us-exports-cut-global-warming
31 The EU’s inclusion of international aviation in its ETS is the closest example of a 
BCA and has provoked extremely negative international reactions, ultimately resulting 
in suspension of the measure until the 2016 conference of the International Civil 
Aviation Organization (ICAO) which was seen as the deadline for developing a global 
market- based measure for the aviation sector. Following ICAO’s adoption of the Car-
bon Offset and Reduction Scheme for International Aviation (CORSIA) in early October, 
the EU will now reconsider the introduction of its own aviation measure depending on 
its judgement of the ambition of the CORSIA.
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32 E.g. Tuna-Dolphin, Shrimp-Turtle, and Canada-Feed-in-Tariff disputes
33 https://www.wto.org/english/tratop_e/region_e/region_e.htm#facts
34 T20 paper https://t20saudiarabia.github.io/PolicyBriefs/T20_TF2_PB19.pdf
35 https://www.bu.edu/pardeeschool/files/2016/11/Pardee_TradeClimate_110316fi-
nal.pdf
36 https://www.carbonbrief.org/corsia-un-plan-to-offset-growth-in-aviation-emissions-
after-2020
37 “In exceptional circumstances, the Ministerial Conference may decide to waive an 
obligation imposed on a Member by this Agreement or any of the Multilateral Trade 
Agreements, provided that any such decision shall be taken by three fourths of the 
Members unless otherwise provided for in this paragraph.
(a) A request for a waiver concerning this Agreement shall be submitted to the Min-
isterial Conference for consideration pursuant to the practice of decision-making by 
consensus. The Ministerial Conference shall establish a time-period, which shall not ex-
ceed 90 days, to consider the request. If consensus is not reached during the time-pe-
riod, any decision to grant a waiver shall be taken by three fourths of the Members.
(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes 
1A or 1B or 1C and their annexes shall be submitted initially to the Council for Trade 
in Goods, the Council for Trade in Services or the Council for TRIPS, respectively, for 
consideration during a time-period which shall not exceed 90 days. At the end of the 
time-period, the relevant Council shall submit a report to the Ministerial Conference.”
38 “A decision by the Ministerial Conference granting a waiver shall state the ex-
ceptional circumstances justifying the decision, the terms and conditions governing 
the application of the waiver, and the date on which the waiver shall terminate. Any 
waiver granted for a period of more than one year shall be reviewed by the Ministerial 
Conference not later than one year after it is granted, and thereafter annually until the 
waiver terminates. In each review, the Ministerial Conference shall examine whether 
the exceptional circumstances justifying the waiver still exist and whether the terms 
and conditions attached to the waiver have been met. The Ministerial Conference, on 
the basis of the annual review, may extend, modify or terminate the waiver.”
39 UNFCCC Article 3.5
40 The only exception is the waiver on TRIPS and public health, which states that it will 
terminate for each Member only on the date when an amendment to the TRIPS Agree-
ment replacing its provisions enters into effect for that Member.
41 Also see https://www.wto.org/english/tratop_e/tpr_e/tpr_e.htm
42 https://www.wto.org/english/tratop_e/envir_e/wrk_committee_e.htm
43 https://www.wto.org/english/tratop_e/devel_e/teccop_e/ittc_e.htm
44 PAGE brings together five UN agencies – UN Environment (UNEP), International 
Labour Organization (ILO), UN Development Programme (UNDP), UN Industrial Devel-
opment Organization (UNIDO), and UN Institute for Training and Research (UNITAR) 
– whose mandates, expertise and networks combined can offer integrated and holistic 
support to countries on inclusive green economy, ensuring coherence and avoiding 
duplication. Also see https://www.un-page.org/ 
45 The Friends are an informal group comprising nine countries – Costa Rica, Den-
mark, Ethiopia, Finland, New Zealand, Norway, Sweden, Switzerland, and Uruguay – 
that seek to promote fossil fuel subsidy reform.
46 TPP, Article 20.16.5(b)
47 A notable example is the EU–Singapore Free Trade Agreement, which specifically 
recognises the goal of reducing subsidies for fossil fuels. The same agreement seeks 
to facilitate the trade in climate-friendly goods and services and a chapter of the agree-
ment is dedicated to non-tariff barriers to trade and investment in renewable energy 
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generation.
48 https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&-
CatalogueIdList=240841,240845,240847,240848,240824,240821,240788,240773,2
40787,240774&CurrentCatalogueIdIndex=2&FullTextHash=371857150&HasEng-
lishRecord=True&HasFrenchRecord=False&HasSpanishRecord=False
49 https://www.pnas.org/content/pnas/117/16/8664.full.pdf
50 Climate change can be framed as a market failure because the social costs flowing 
from climate change impacts are not reflected in the market price of carbon-intensive 
goods and services.
51 https://carbonpricingdashboard.worldbank.org/
52 The first cases of ETS linkages have already occurred—including between California 
and Québec, and between the EU and Switzerland—and can provide useful lessons for 
subsequent undertakings.
53 The term “standards” is used in a broad sense throughout the report. It does not 
refer to “standards” in a narrow trade sense, but rather to guidelines, rules, and mo-
dalities for the operation of carbon markets.
54 In case of a mix of countries with ETSs and carbon taxes, ‘Carbon Pricing Club’ may 
be a more appropriate term.
55 By excluding emission units from non-members, a club may be found to be in 
violation of the most favoured nation (MFN) principle, which prohibits discrimination 
between or among WTO members, or the prohibition of quantitative restriction on 
trade in goods (GATT Article XI) and in services (GATS Article XVI).
56 In the recent India—Solar Cells dispute (DS456), India sought defence for its use of 
domestic content requirements (DCRs) in the Jawaharlal Nehru National Solar Mission 
energy scheme, invoking, among other things, GATT Article XX(d). This was, however, 
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“necessary” (ICTSD 2016). It will    be worth following how the applicability of GATT Arti-
cle XX(d) may evolve following parties’ ratification of the Paris Climate Agreement and 
its entry into force.
57 GATT Article XXIV stipulates that the agreement must apply to “substantially all 
trade,” while GATS Article V has a similar provision with regard to services, requiring 
“substantial sectoral    coverage.”    While “substantial” is a vague term and has been 
subject to disagreement in the past (Matsushita 2010), it is evident that a carbon 
market club designed to liberalise trade only in emission units would not satisfy this 
criterion. This could provide grounds for other WTO members to challenge the FTA 
before a WTO panel.
58 The CPTPP and the CETA both took around five years to negotiate.
59 https://iccwbo.org/content/uploads/sites/3/2019/03/icc-report-trade-and-climate-
change.pdf
60 See, for instance: Dias, Anna, Stéphanie Seeuws, Agnieszka Nosowicz (2020): EU 
Border Carbon Adjustment and the WTO: Hand in Hand Towards Tackling Climate 
Change, 15 Global Trade and Customs Journal, Issue 1, pp. 15–23. Porterfield, Matthew 
(2019): Border Adjustments for Carbon Taxes, PPMs, and the WTO, U. Pa. J. Int’l L. Vol. 
41:1. Will, Ulrike (2019): Climate Border Adjustments and WTO Law: Extending the 
EU Emissions Trade System to Imported Goods and Services, Brill. Trachtman, Joel P. 
(2016): WTO Law Constraints on Border Tax Adjustment and Tax Credit Mechanisms to 
Reduce the Competitive Effects of Carbon Taxes, Resources for the Future Discussion 
Paper 16-03. Marceau, Gabrielle (2016): The Interface between the Trade Rules and 
Climate Change Actions, in: Park, Deok-Young (Ed.): Legal Issues on Climate Change 
and International Trade Law, Springer, 3-39. Pauwelyn, Joost (2013): Carbon Leakage 
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Measures and Border Tax Adjustments under WTO Law, in: Van Calster, Geert & Den-
ise Prévost (eds.), Research Handbook on Environment, Health and the WTO, 448.
61 GATT Article III:2.
62 GATT Article III:4.
63 SCM footnote 58 defines ‘indirect taxes’ as ‘sales, excise, turnover, value added, 
franchise, stamp, transfer, inventory and equipment taxes, border taxes and all taxes 
other than direct taxes and import charges’; border adjustment permitted in line with 
SCM Annex I(g) and (h).
64 SCM footnote 58 defines ‘direct taxes’ as «taxes on wages, profits, interests, rents, 
royalties, and all other forms of income, and taxes on the ownership of real property’; 
border adjustment prohibited pursuant to SCM Annex I(e).
65 SCM Annex I(g).
66 GATT Article II:2(a) on border tax adjustment explicitly allows for border adjust-
ment of internal taxes not only ‘in respect of … domestic products[s]’ but also in re-
spect of ‘an article [or input] from which the imported product has been manufactured 
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67 SCM Annex I(h) which addresses a specific sub-group of indirect taxes (namely, ‘pri-
or-stage cumulative indirect taxes’) explicitly includes as adjustable ‘taxes … levied on 
inputs that are consumed in the production of the … product’ which are later (in Annex 
II, footnote 61) defined as including not only ‘inputs physically incorporated’ in the final 
product, but also taxes on inputs such as ‘energy, fuels and oil used in the production 
process’.
68 See Ad Note to GATT Article III: ‘Any … law, regulation or requirement … which 
applies to an imported product and to the like domestic product and is collected or 
enforced in the case of the imported product at the time or point of importation, is 
nevertheless to be regarded as … a law, regulation or requirement … subject to the 
provisions of Article III [national treatment]’.
69 Whether the requirement to hold emission allowances can be seen as a ‘tax or 
other charge’, or is rather a ‘regulation’, for purposes of GATT Article III, remains an 
open question. For purposes of the EU-US Open Skies Agreement, the ECJ rejected the 
notion that the obligation to buy emission allowances is a tax or charge and construed 
it rather as a special type of regulation (Air Transport Association of America et al. v. 
Secretary of State for Energy and Climate Change, Case C-366/10, 21 December 2011, 
paras. 142-143).
70 For every unilateral climate measure (such as BCAs), it should be considered 
whether it will strengthen or weaken global cooperation. In that regard, it will be 
important to exempt least developed countries from BCAs and/or to use some of the 
revenue to fund climate technologies for low-income countries. This would not only be 
in line with the principle of common but differentiated responsibilities, but also with 
economic justice and the generation of political goodwill.
71 Appellate Body Report, United States – Import Prohibition of Certain Shrimp and 
Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998, para. 161.
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